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It has been estimated that hazardous waste is generated
in Wisconsin at the rate of 500,000 tons per year. Only
about twenty percent of all the hazardous waste generated in
1979 in this state was disposed of in facilities designed to
handle such wastes.I Since Wisconsin's solid waste management program did not come into existence until 1967, it is
difficult to accurately estimate the number of abandoned
sites within the state's borders. The best estimates are that
there may be as many as 4,000 abandoned sites in Wisconsin.2 The Wisconsin Department of Natural Resources-Bureau of Solid Waste Management currently licenses
approximately 1,200 landfill sites. Only three of these sites
are licensed to accept hazardous waste and one is no longer
accepting new customers.4
* Arthur J. Harrington is a partner with Charne, Glassner, Tehan, Clancy &
Taitelman, S.C., Milwaukee, Wisconsin.
1. Everybody's Yuk" Hazardous Waste Management in Wisconsin, 5 Wis. NAT.
RESOURCES, July-Aug. 1981, at 12s. This estimate is based upon the results of a voluntary survey of Wisconsin industries conducted in 1975 and brought current through
use of yearly growth rates.
2. Romano, The Siting Dilemma, 5 Wis. NAT. RESOURCES, July-Aug. 1981, at 2s.
3. Irwin, DNR" Exorcistfor Old Dumps, 5 Wis. NAT. RESOURCES, July-Aug.
1981, at 9s.
4. The three Wisconsin landfills authorized to accept hazardous waste are:
(1) Land Reclamation, Ltd., Racine, Wisconsin; (2) Waste Management of Wisconsin, Inc., Franklin, Wisconsin; and (3) Waste Management of Wisconsin, Inc., Germantown, Wisconsin. None of the hazardous waste dumps are now active. See
Hirsh, Franklin Landfill to End Handling of Toxic Wastes, Milwaukee J., Jan. 25,
1983, at Local News Page 1, col. 5.

MARQUETTE LAWREVIEW

[Vol. 66:223

A recent report indicates that the Midwest and several
other areas of the country do not have sufficient off-site
waste management capacity.5 The report estimates that the
total off-site hazardous waste capacity shortfall for 1981
could be thirty percent of the total volume of hazardous
waste generated in this area. This shortfall will most assuredly be aggravated by the recent enactment of federal and
state laws which require the proper management of hazardous waste and increase the demand for hazardous waste
sites.
These developments make it disturbingly clear that the
Midwest is faced with a near crisis situation in the regulation
of hazardous waste. The proponents of new hazardous
waste sites in the Midwest will be faced with intense public
opposition. This intense opposition was demonstrated in
Minnesota, when that state attempted to designate a site for
hazardous waste disposal:
In 1975, EPA [Environmental Protection Agency]
granted the Minnesota Pollution Control Agency $3.7 million to establish a chemical landfill. The purpose of the
grant was to demonstrate that a chemical landfill could be
operated in an environmentally safe manner. After identifying 40 potential site locations, the Agency narrowed the
selection to 12 locations. All 12 locations were rejected because of public opposition.
County Commissioners representing the people near
the proposed sites passed resolutions that a hazardous
waste disposal site could not be located in their area and
threatened to fight any such site in every way possible. As
a result, the Control Agency abandoned the idea of using
any of the sites.
The Control Agency then identified 4 new locations for
the project. At each of the 4 public informational hearings,
many people declared they did not want a hazardous waste
site located near them. In August, 1978, no site had been
located and the Control Agency, unable to meet its grant
deadline, returned the grant money to the EPA.6
5. Booz, ALLEN, HAMILTON, INC. AND PUTNAM, HAYES & BARTLETT, INC.,
HAZARDOUS WASTE GENERATION AND COMMERCIAL HAZARDOUS WASTE MANAGEMENT CAPACITY - AN ASSESSMENT (Nov. 1980).
6. COMPTROLLER GENERAL OF THE UNITED STATES, HOW TO DISPOSE HAZARDous WASTE - A SERIOUS QUESTION THAT NEEDS TO HE RESOLVED 13 (1978).
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The intense public opposition in localities where proposed hazardous waste sites will be located is a major prob-

lem which must be resolved so that the shortfall for waste
disposal capacity can be eliminated. Wisconsin recently en-

acted a new law which provides an innovative approach: negotiation and arbitration as a method to diffuse the problem

of local opposition to hazardous as well as solid waste facilities.7 This new approach, however, contains a significant de-

fect in that it may permit opposing forces to close down a
licensed site even though it has been determined to be environmentally safe by the appropriate state agency.
This article will describe the new negotiation-arbitration
procedure in Wisconsin law, as well as the possible shortcomings of this innovative approach to licensing waste facilities. Three alternative proposals are suggested which, if
enacted bv the state legislature, may serve to correct the defects in the new Wisconsin law. A summary of the federal

program for the regulation of hazardous waste is necessary
in order to fully appreciate the significance of the new Wisconsin law in the area of hazardous waste regulation.
I. FEDERAL REGULATORY FRAMEWORK
Prior to 1976 the regulation of solid and hazardous waste
was primarily left to local regulation through municipal
health and safety ordinances." The first comprehensive attempt by the federal government to regulate the management of hazardous waste was the Resources Conservation
and Recovery Act (RCRA) which was enacted in 1976. 9 In
7. 1981 Wis. Laws 374.
8. The first federal legislation in the area of waste disposal was the adoption of
the Federal Solid Waste Disposal Act of 1965, Pub. L. No. 89-272, 79 Stat. 997 (1965).
This was the first federal legislation concerned with the problem of the disposal of
solid waste. This Act encouraged state planning, technical and financial assistance.
Later, the Resource Conservation and Recovery Act (RCRA) was adopted in 1970
and authorized funds for the construction of resource recovery systems of the states.
In addition, Congress directed the Secretary of Health, Education and Welfare to
submit a report to Congress on the feasibility of establishing national sites for the
disposal of solid and hazardous waste. See Pub. L. No. 91-512, 84 Stat. 1227 (1970).
9. Resource Conservation and Recovery Act of 1976 (RCRA), Pub. L. No. 94580, 90 Stat. 2796 (1976) (codified at 42 U.S.C. §§ 6901-6987 (1976)). Comprehensive
regulation in the area of solid and hazardous waste was almost nonexistent prior to
the enactment of the RCRA. In fact, only five states had what could be considered
comprehensive hazardous waste legislation. These states were California, Illinios,
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most states prior to the passage of the RCRA, the generator
of the hazardous waste was responsible for only the delivery
of the waste to a transporter; the transporter could dump the
waste almost anywhere without liability for environmental
or health effects.' 0 Under the RCRA, the Environmental
Protection Agency (EPA) attempts, for the first time on a
federal scale, to regulate virtually all aspects of the handling
and eventual disposal of hazardous waste from "the cradle
to the grave." l
This comprehensive approach to the regulation of hazardous waste consists generally of four elements: (1) identification and listing of hazardous waste;' 2 (2) manifest
systems for tracing the life cycle of hazardous waste to burial; 13 (3) minimum standards for hazardous waste treatment,
storage and disposal; 14 and (4) program requirements for
state implementation of hazardous waste management at
least as stringent as the RCRA requirements. 5
A. Listing and Identlecation
The whole structure of the RCRA is based upon the defi-

nition of solid' 6 and hazardous 17 wastes. Generally speakMinnesota, New York and Oregon. See generally STAFF OF HOUSE SUBCOMM. ON
TRANSPORTATION AND COMMERCE OF THE COMM. ON INTERSTATE AND FOREIGN
COMMERCE, 94TH CONG., 2D SESS., MATERIALS RELATING TO THE RESOURCE CONSERVATION AND RECOVERY ACT OF 1976 (Comm. Print 1976).

10. This concern for the adverse effects of improper handling and disposal of
hazardous waste was a primary motivating force behind the enactment of the RCRA:
The overriding concern of the Committee, however, is the effect on the population and the environment of the disposal of discarded hazardous wastes-those
which by virtue of their composition or longevity are harmful, toxic or lethal.
Unless neutralized or otherwise properly managed in their disposal, hazardous
wastes present a clear danger to the health and safety of the population and to
the quality of the environment.
H.R. Rep. No. 1491, 94th Cong., 2d Sess. at 3, reprintedin 1976 U.S. CODE CONG. &
AD. NEWS 6238, 6241.
11. Subtitle C of the RCRA directs the Environmental Protection Agency (EPA)
to provide a system for regulating the treatment, storage, transportation and disposal
of hazardous wastes which have an adverse effect on health and the environment.
See RCRA § 1003(4) (codified at 42 U.S.C. § 6902(4) (1976)).
12. RCRA § 3001 (codified at 42 U.S.C. § 6921 (1976)).
13. Id §§ 3002-3004 (codified at 42 U.S.C. §§ 6922-6924 (1976 & Supp. 1981)).
14. Id § 3005 (codified at 42 U.S.C. § 6925 (1976 & Supp. 1981)).
15. Id § 3006 (codified at 42 U.S.C. § 6926 (1976 & Supp. 1981)).
16. In order for a waste to qualify as "hazardous" under the RCRA, it first must
come within the four corners of the definition of "solid waste," which is as follows:

1983]

HAZARDOUS WASTE

big, a substance which comes within the definition of a solid
waste is also hazardous and subject to regulation under the
RCRA if it exhibits the characteristics of ignitability, 8 corrosivity, 19 reactivity 2 or EP toxicity.2 ' The identification
and listing mechanisms chosen by the EPA impose a burden
on the person handling waste to test it in order to determine
if it exhibits any of the four characteristics of a hazardous
waste.22 In addition, if the solid waste is listed on the EPA
[Any garbage, refuse, sludge from a waste treatment plant, water supply treatment
plant, or air pollution control facility and other discarded material, including solid,
liquid, semisolid, or gaseous material resulting from industrial, commercial, mining,
and agricultural operations, and from community activities ....
See RCRA
§ 1004(27) (codified at 42 U.S.C. § 6903(27) (1976 & Supp. III 1979)). There are a
number of exclusions from the definition of solid waste, including domestic sewage,
solid or dissolved materials in irrigation return flows and industrial discharges which
are subject to permits under the Federal Water Pollution Control Act. Id
17. Once a waste comes within the definition of "solid waste," the waste must
also come within the definition of "hazardous" in order to be subject to possible
RCRA regulations. The term "hazardous waste" is defined as follows:
[A] solid waste, or combination of solid wastes, which because of its quantity, concentration, or physical, chemical, or infectious characteristics may (A) cause, or significantly contribute to an increase in mortality or an increase in serious irreversible, or incapacitating reversible illness; or
(B) pose a substantial present or potential hazard to human health or the
environment when improperly treated, stored, transported, or disposed of,
or otherwise managed.
RCRA § 1004(5) (codified at 42 U.S.C. § 6903(5) (1976 & Supp. III 1979)). The EPA
is authorized under § 3001 of the RCRA to promulgate two separate methods of identifying hazardous waste. First, the agency is required to promulgate criteria which
can be used to identify characteristics of hazardous waste such as toxicity, corrosivity
and flammability. See 42 U.S.C. § 6921(a) (1976). Second, the EPA is authorized to
prepare a list of industrial wastes or chemicals which, when discarded, are hazardous.
42 U.S.C. § 6921(b) (1976). This list already contains in excess of 80 industrial wastes
and 350 commercial chemicals.
18. This characteristic refers to the propensity of certain hazardous wastes to
cause a fire or to exacerbate a fire once it is started. Generally speaking, if the waste is
a liquid (other than an aqueous solution containing less than 24% alcohol by volume)
and has a flash point of less than 600 C, it will be considered ignitable. See 40 C.F.R.
§ 261.21 (1982).
19. This characteristic refers to the propensity of certain wastes to corrode metal
and escape their containers. See 40 C.F.R. § 261.22 (1982).
20. The characteristic of reactivity denotes an unstable nature and a basic tendency to react violently or explode during stages of management. See 40 C.F.R.
§ 261.23 (1982).
21. This final characteristic, Extraction Procedure (EP) toxicity, refers to the propensity of certain wastes to leach hazardous concentrations of toxic substances into
ground water. See 40 C.F.R. § 261.24 (1982).
22. A company must either test the waste by using methods established by the
EPA or by using another testing method which is approved by the EPA as an
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list of hazardous wastes,
it is subject to possible regulation
23
under the RCRA.
Even if a facility determines that it is handling hazardous
wastes, there are certain categories of hazardous waste that
are subject to reduced requirements or may even be fully
excluded from the full range of regulatory control under the
RCRA.24 If none of these categorical exclusions apply, the
company is subject to the full range of regulation and control under the RCRA. These regulatory controls will vary
depending upon whether the company handling the waste
qualifies as a generator, transporter or an owner of a treatment, storage or disposal facility (TSDF).
B.

GeneratorRegulations

A hazardous waste generator 25 has a number of obligations under the RCRA. These obligations include testing its
equivalent method, or by identifying it by "applying knowledge of the hazardous
characteristic of the waste in light of the materials or processes used." 40 C.F.R.
§ 262.11 (c) (1982).
23. The EPA has promulgated the following lists of hazardous wastes: (1) hazardous wastes from nonspecific sources, 40 C.F.R. § 261.31 (1982); (2) hazardous
waste from specific sources, 40 C.F.R. § 261.32 (1982); and (3) discarded commercial
chemical products and associated off-specification materials, container residues and
spill residues, 40 C.F.R. § 261.33 (1982).
24. If a company qualifies as a small quantity generator (less than 1000 kg per
calendar month and 100 kg per calendar month for certain acutely hazardous wastes)
it will be subject to less rigorous requirements than other generators of hazardous
waste. See 40 C.F.R. § 261.5 (1982). In addition, the following categories of hazardous waste are exempt from regulation or subject to reduced regulatory requirements:
(1) hazardous waste that is or is intended to be legitimately and beneficially used, reused, recycled or reclaimed, 40 C.F.R. § 261.6 (1982); (2) hazardous waste which is a
sludge listed in 40 C.F.R. §§ 261.30-.33 (1982), or contains one or more hazardous
wastes listed in 40 C.F.R. §§ 261.30-.33 (1982), and which is transported or stored
prior to being used, re-used, recycled or reclaimed, 40 C.F.R. § 261.6(2)(b) (1982);
(3) hazardous waste generated in a product or raw material storage tank, transport
vehicle or vessel or in a manufacturing process unit prior to removal from the unit, 40
C.F.R. § 261.4(9)(c) (1982); (4) hazardous waste generated in a product or raw material pipeline, 1d.; and (5) residues of hazardous waste in empty containers, 40 C.F.R.
§ 261.7 (1982).
25. "[Amny person, by site, whose act or process produces hazardous waste identified or listed in Part 261 of this chapter or whose act first causes a hazardous waste to
become subject to regulation." See 40 C.F.R. § 260.10 (1982). As mentioned previously (see supra note 24), the EPA provides by regulation small quantity generator
exclusion under 40 C.F.R. § 261.5 (1982). This exclusion is justified by the EPA on
the basis of the administrative burden of requiring all generators to be subject to full
regulatory controls under the RCRA. The EPA has estimated that 91% of the generators produce waste in quantities of less than 1000 kg per month (the small quantity
generator exception). The EPA estimates that there are approximately 695,000 gener-
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hazardous waste,2 6 applying for an EPA identification
number, 27 recordkeeping 28 and the preparation of annual reports.2 9 The most important generator obligation relates to
the preparation of a manifest statement. The manifest report is the tracking device which is used by the EPA to trace
the trail of the hazardous waste from its cradle to its grave.3
The generator is responsible for preparing the statement and

providing it to the transporter who in turn must deliver it to
the waste site designated by the generator.'

The generator must receive a copy of the manifest statement signed by the owner of the ultimate destination facility
ators which create wastes in quantities less than the small quantity limit. The EPA
estimates that, as a group, they generate 1%of the total hazardous waste generated.
See 45 Fed. Reg. 33,102-03 (1980). However, even if one qualifies as a small quantity
generator, there are certain limited requirements in 40 C.F.R. § 262.11 (1982) and the
generator must dispose of its waste in a licensed disposal site. Id
26. See supra note 22.
27. Without an identification number, the generator is precluded from treating,
storing, disposing of, transporting or offering for transportation hazardous waste. See
40 C.F.R. § 262.12(b) (1982). An EPA identification number is obtained by filling out
and filing EPA Form 8700-12. The generator should also apply for an EPA identification number if it anticipates that it could spill products which, if discarded, would
be hazardous. Without an EPA identification number, it could be argued that the
generator could not discard the materials. See 45 Fed. Reg. 85,022-23 (1980).
28. The recordkeeping obligations include a requirement that all records such as
copies of manifest statements and annual reports must be retained for at least three
years. 40 C.F.R. § 262.40(b) (1982). In addition, the generator must maintain results
of all tests and waste analyses for three years. 40 C.F.R. § 262.40(c) (1982).
29. Annual reporting requirements impose upon the generator an obligation to
prepare a report each year if it ships hazardous wastes off-site. This report is filed on
Forms 8700-13 and 8700-13A and must be fied with the Regional Administrator by
March 1 of each year for the preceding calendar year. 40 C.F.R. § 262.41 (1982).
These annual reporting requirements were suspended for the year 1980, 46 Fed. Reg.
8,395 (1981), and again for 1981.
30. In addition to its tracing function, the manifest statement provides information to waste handlers and is the primary source of information for the recordkeeping
and reporting requirements imposed by the RCRA. See 45 Fed. Reg. 12,728 (1980).
31. The following information must be contained in the manifest statement:
(1) A manifest document number, (2) The generator's name, mailing address,
telephone number, and EPA identification number, (3) The name and EPA
identification number of each transporter, (4) The name, address and EPA
identification number of the designated facility and an alternate facility, if any;
(5) The description of the wastes... required by regulations of the Department of Transportation; (6) The total quantity of each hazardous waste by
units of weight and volume and type and number of containers as loaded into
or onto the transport vehicle.
40 C.F.R. § 262.21(a) (1982).
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within forty-five days of shipment or file an exception report

with the EPA.32 The manifest and exception reporting sys-

tem creates an enforcement mechanism which is provided by
the generator rather than the regulator.
C. TransportationRegulations
The regulations imposed on the transporter of hazardous

waste are designed to prevent the unauthorized dumping of
hazardous waste in a manner which poses a danger to health
and the environment.33 Generally speaking, all persons who
transport hazardous waste off-site are subject to regulations
under the RCRA.34 If a hauler qualifies as a "transporter," it

must obtain an EPA identification number,35 participate in
the manifest system 36 and comply with the Department of

Transportation regulations relating to packaging and label32. See 40 C.F.R. § 262.42(a) (1982). In addition, the generator is under an obligation to initiate a search for the hazardous waste if, within 35 days of the date the
waste was accepted by the initial transporter, the generator does not receive a copy of
the manifest statement from the treatment, storage or disposal facility owner or
operator.
33. See RCRA § 103 (codified at 42 U.S.C. § 6902 (1976)).
34. The EPA has defined "transporter" as a "person engaged in the off-site transportation of hazardous waste by air, rail, highway, or water." 40 C.F.R. § 260.10
(1982). It should be noted that there are some exceptions to this definition of transporter. Companies that move wastes within a site in which it is stored are not transporters as long as there is no lateral movement of the waste on a public highway. In
addition, a waste hauler that carries hazardous waste subject to the small quantity
exemption or some other exclusion from hazardous waste regulation is not a "transporter" within the meaning of the RCRA.
35. 40 C.F.R. § 263.11 (1982). Every transporter that hauls hazardous waste
must have an EPA identification number, although certain generators such as small
quantity generators need not have an identification number when they provide the
waste to the transporter. See 40 C.F.R. § 261.5 (1982).
36. Before transporting hazardous waste, the transporter must sign and date the
manifest acknowledging acceptance of the hazardous waste from the generator. The
transporter must return a signed copy to the generator before leaving the generator's
property. In addition, the transporter must ensure that the manifested company's
waste be given either to another transporter or the designated facility. Once the original transporter hands over the hazardous waste to another transporter or the designated facility, it must obtain the handwritten signature of the transporter or the owner
of a designated facility, retain one copy and give the remaining copies to the accepting
transporter or designated facility. See 40 C.F.R. § 263.12 (1982). It should be noted
that a transporter may store hazardous waste that it is transporting at a facility for up
to 10 days while awaiting further shipping without subjecting the transporter to treatment, storage or disposal facility requirements. See id
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hng requirements.3 The transporter is also subject to stringent regulations in the event of a spill or discharge of
hazardous waste in transit. These obligations include immediate cleanup action and notification to the National Response Center. 8
D.

TSDF R egulations

Under the RCRA, all facilities that treat, store or dispose
of hazardous waste must have a permit issued by the EPA.39
Congress, however, has provided a mechanism for "interim
status" that may be acquired by qualifying facilities which
were in existence on November 19, 1980.40 The availability

of the interim status classification pending formal issuance
of RCRA permits was necessitated by the magnitude of the
task facing the EPA in the area of hazardous waste regulation. Over 30,000 facilities have been accorded interim status, and it has been estimated that it will take the EPA at
least five years to issue final permits for these facilities.4'
The RCRA requires the EPA to promulgate standards of
performance 42 as well as location, design and construction
standards for TSDF's. 43 The EPA decided to enact these

37. The Department of Transportation requirements have been adopted by the
EPA and can be found in 49 C.F.R. parts 171 through 179 (1982). See 45 Fed. Reg.
34,560-705 (1980). See 40 C.F.R. §§ 263.30-.31 (1982). Recently, the EPA exempted
immediate activities involved in cleaning up the spill from requirements applicable to
treatment and disposal facilities contained in 40 C.F.R. parts 264 and 265.
38. 40 C.F.R. § 263.30 (1982).
39. RCRA § 3005 (codified at 42 U.S.C. § 6925 (1976 & Supp. 1981)).
40. RCRA § 3005(e) (codified at 42 U.S.C. § 6925(e) (1976 & Supp. 1981)).
There are three qualifying conditions which must be met in order to obtain "interim
status" within the meaning of the RCRA. First, the owner or operator of the facility
must have been in existence on November 19, 1980; second, on or before August 18,
1980, the owner or operators of the facility must have provided the requisite written
notification to the EPA that the facility conducts hazardous waste activity; and third,
the owner or operator must have filed a part A application for a permit on or before
November 19, 1980. 40 C.F.R. § 122.23 (1982).
41. Hazardous Waste Disposal- Hearings Before the Subcommittee on Oversight
andInvestigationsof the House Commission on Interstate andForeign Commerce, 96th
Cong., Ist Sess. 1311 (1979) (testimony of Thomas Jorling, former Assistant Administrator for Water and Hazardous Materials, EPA).
42. RCRA § 3004(3) (codified at 42 U.S.C. § 6924(3) (1976 & Supp. 1981)).
43. Id § 3004(4) (codified at 42 U.S.C. § 6924(4) (1976 & Supp. III 1979)). In
addition, the owners of the TSDF must engage in the following activities: (1) preparation of contingency plans to minimize damage resulting from an emergency at the
facility; (2) meet qualifications as to ownership, continuity of operation, personnel
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various regulations in stages. The Phase I regulations contain almost all of the standards applicable to facilities which

qualify for interim status. 44 The interim status standards establish minimum national standards applicable to TSDF's.
These standards will apply until the EPA issues final permit
standards and the agency requires individual TSDF's to file
their Part B permit applications.45
Although some exclusions may apply,46 the general in-

terim status standards which apply to all TSDF's that qualtraining and assurance of financial responsibility; and (3) comply with permit requirements. See RCRA § 3004(5), (6), (7) (codified at 42 U.S.C. § 6924(5), (6), (7) (1976)).
44. The Phase I regulations were enacted in May, 1980. See 45 Fed. Reg. 33,156
(1980). Phase I regulations contain general administrative and operating standards
applicable to TSDF's. See 40 C.F.R. §§ 264.1-.351 (1982). The interim status standards are contained in 40 C.F.R. §§ 265.1-.430 (1982). These interim status standards
apply to operators of hazardous waste TSDF's in the absence of final permits. 40
C.F.R. § 265.1(b) (1982).
45. There are different interim standards depending upon the type of TSDF involved in regulation. For example, there are different interim standards applicable to
landfills (40 C.F.R. §§ 265.300-.316 (1982)), storage tanks (40 C.F.R. §§ 265.190-.199
(1982)), waste piles (40 C.F.R. §§ 265.250-.257 (1982)), land treatment facilities (40
C.F.R. §§ 265.270-.282 (1982)), thermal treatment facilities (40 C.F.R. §§ 265.370.382 (1982)) and chemical, physical and biological treatment facilities (40 C.F.R.
§§ 265.400-.406 (1982)).
46. The general exclusions from the application of interim standards are contained in 40 C.F.R. § 265.1(c) (1982) and include the following:
(I) A person disposing of hazardous waste by means of ocean disposal subject to a permit issued under the Marine Protection, Research and Sanctuaries
Act; (2) A person disposing of hazardous waste by means of underground injection subject to a permit issued under an Underground Injection Control
program approved or promulgated under the Safe Drinking Water Act;
(3) The owner or operator of a POTW [publicly owned treatment works]
which treats, stores, or disposes of hazardous wastes; (4) A person who treats,
stores, or disposes of hazardous waste in the State with a RCRA hazardous
waste program authorized under [RCRA regulations], except that the requirements of this Part will continue to apply. . . if the authorized State RCRA
program does not cover disposal of hazardous waste by means of underground
injection; (5) The owner or operator of a facility permitted, licensed or registered by a State to manage municipal or industrial solid waste, if the only
hazardous waste the facility treats, stores or disposes of is excluded from regulation under this Part by § 261.5 of this chapter [the small quantity generator
exemption]; (6) The owner or operator of a facility which treats or stores hazardous waste, which treatment or storage meets the criteria in § 261.6(a) of this
chapter [special requirement for hazardous waste which is used, reused, recycled, reclaimed], except to the extent that § 261.6(b) of this Chapter provides
otherwise; (7) A generator accumulating waste on-site in compliance with
§ 262.34 of this Chapter [generator accumulation for 90 days or less], except to
the extent that the requirements are included in § 262.34 of this Chapter, (8) A
farmer disposing of waste pesticides from his own use in compliance with
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ify for interim status include: (1) waste analysis; 47
training;48 (3) emer(2) security, inspection and personnel
51
5
0
gency plans; 49 (4) contingency plans; (5) manifest system;
(6) ground water monitoring; 52 (7) closure and postclosure
§ 262.51 of this Chapter, or (9) The owner or operator of a totally enclosed
treatment facility as defined in § 260.10.
47. An owner of a TSDF must obtain a detailed chemical and physical analysis
of a representative sample of hazardous waste that it receives. In addition, the TSDF
owner must develop a written waste analysis plan which describes a procedure that
the owner will use to comply with this analysis requirement. See 40 C.F.R. § 265.13
(1982).
48. The owner of a TSDF must prevent unauthorized entry, not only of persons
but of livestock, into the facility. Such unauthorized entry could cause damage to
people or livestock. The facility must have a surveillance and security system. See 40
C.F.R. § 265.14 (1982). TSDF owners must also inspect the facilities for any accidents which may lead to the release of hazardous waste constituents into the environment. In addition, an inspection summary or log must be kept. See 40 C.F.R.
§ 265.15 (1982). An owner of a facility must offer a program of classroom instruction
or on-the-job training to teach employees to perform their duties in a way that insures
the facility's compliance with the interim set of standards. See 40 C.F.R. § 265.16
(1982).
49. The owner of a TSDF must operate the facility to minimize the possibility of
a fire, explosion or unplanned sudden or nonsudden release of hazardous wastes into
the environment. In order to meet these requirements, the EPA has established new
requirements which must be met by the facility owner, including access to internal
alarm or emergency communication devices, requirements for emergency equipment,
arrangements with local authorities and testing and maintenance requirements for
emergency equipment. See 40 C.F.R. §§ 265.30-.37 (1982).
50. The owner of a TSDF must develop a contingency plan designed to minimize
hazards to human health from fires, explosions or other unplanned sudden or nonsudden release of hazardous wastes to the environment. See 40 C.F.R. §§ 265.50-.56
(1982).
51. The owner must not only participate in a manifest system but must conduct
certain recordkeeping and reporting functions. The owner, when it receives hazardous wastes, must sign and date the manifest and note any discrepancies in the manifest. In addition, the owner or operator of a TSDF must keep a written operating
record which includes a description and the quantity of each hazardous waste received and the method and date of its treatment, storage or disposal; the location of
each hazardous waste within the facility and the quantity at each location; records
and results of waste analyses and trial tests performed; summary reports and details
of all incidents that require implementing the contingency plan; records and results of
required inspections monitoring, testing or analytical data where required; and closure cost estimates. See 40 C.F.R. §§ 265.70-.77 (1982).
52. The ground water monitoring program must be sufficient to determine the
TSDF's impact on the quality of ground water in the uppermost aquifer underlying
the facility. Ground water monitoring must also be carried out for disposal facilities
during postclosure care. The ground water monitoring requirements may be waived
if the owner or operator can demonstrate that there is low potential for migration of
hazardous waste from the facility via the uppermost aquifer to water supply wells or
the surface water. See 40 C.F.R. § 265.90(c) (1982). The owner of the TSDF must
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requirements; 53 and (8) financial responsibility requirements 4
The Phase II regulations establish substantive requirements which must be met in order for a TSDF to obtain a
prepare an outline of its ground water quality assessment program. Analysis requirements are included as a part of the ground water monitoring program as well as recordkeeping. See generally 40 C.F.R. §§ 265.90-.94 (1982).
53. The closure and postclosure requirements are established to minimize the
need for further maintenance after a facility has been closed by controlling or eliminating the escape of hazardous waste to the ground or other areas of the environment.
The principal requirements for landfills include the requirements that the landfill
must be covered (see 40 C.F.R. § 265.310 (1982)), and that storage and treatment
facilities must have the hazardous waste removed from the facility. See generally 40
C.F.R. §§ 265.110-.120 (1982). As of May 19, 1981, all owners of TSDF's must have
closure plans which include the description of how the facility will be closed and a
description of the maximum extent of the operation and the way in which the applicable closure requirements will be met. 40 C.F.R. § 265.112 (1982). In addition, as of
May 19, 1981, the facility operator must also have written postclosure plans that include a description of the plan to monitor ground water during a period of postclosure, a description of the plan for maintenance activities to insure the integrity of
the final cover and the address and name of a person or office to contact during the
postclosure care. See 40 C.F.R. § 265.118 (1982). There is also an opportunity for
public participation in approving the closure and postclosure plans through the permitting process. Id Finally, an owner of a TSDF must record, according to state
law, a notation on the deed to the property which notifies any potential purchaser of
the property that the land had been used to manage hazardous waste. See 40 C.F.R.
§ 265.120 (1982).
54. The financial responsibility standards were promulgated to insure that funds
would be available to properly close TSDF's and to compensate for injuries to people
and property resulting from the operation of the facilities. The TSDF owner must
have available a written estimate of the costs of closing the facility in accordance with
the approved closure plan. The TSDF owner can choose from a number of options to
insure the adequacy of funds needed for closure. These options include the following:
a trust fund where payments are made annually over the remaining operating life of
the facility as estimated in the closure plan or 20 years beginning with the effective
date of the EPA regulations, whichever is less; a surety bond with a standby trust
fund, guaranteeing payment into a trust fund; and a letter of credit with a standby
trust fund. There are similar financial requirements to meet postclosure obligations.
Finally, a TSDF owner must demonstrate financial responsibilities for claims arising
from the operation that accidentally injured persons or property. These liability requirements include the following: (1) for sudden occurrences, the TSDF owner must
maintain liability insurance of at least $1,000,000 per occurrence with an annual total
of at least $2,000,000 exclusive of legal defense costs; (2) for nonsudden occurrences,
TSDF's that have the potential to contaminate ground water must maintain liability
insurance of at least $3,000,000 per occurrence with an annual total of at least
$6,000,000. Owners or operators who can demonstrate that the levels of liability insurance are higher than necessary may request a variance from the EPA. See 40
C.F.R. §§ 265.140-.150 (1982); see also 47 Fed. Reg. 16,544-61 (1982); 47 Fed. Reg.
15,032-74 (1982); 46 Fed. Reg. 2,802-92 (1981).
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permit under the RCRA.5 5 The EPA has not completed the

process of promulgating all of the technical requirements
under Phase II. However, the agency has issued regulations
setting forth the technical requirements for location, closure,
postclosure, financial requirements for containers, tanks,
surface impoundments, waste piles,5 6 incinerators 57 and land
disposal facilities.58 In addition to these Phase II technical
requirements, the EPA has also promulgated general Phase
II administrative permitting standards for all TSDF's.5 9
E.

Enforcement Provisions

In the event the EPA suspects that a facility is violating
the RCRA standards, it has the option to issue an order requiring compliance or to commence a civil action seeking a
temporary or permanent injunction.60 If the alleged violator
55. These standards are to be used in issuing permits for facilities used to store,
treat or dispose of hazardous wastes. See 40 C.F.R. §§ 264.1-.351 part 264 (1982).
See also 47 Fed. Reg. 32,385-88 (1982); 46 Fed. Reg. 55,110-13 (1981) (to be codified
in 40 C.F.R. part 264 (1982)); 46 Fed. Reg. 51,407-10 (1981); 46 Fed. Reg. 38,318-19
(1981); 46 Fed. Reg. 11,126-77 (1981); 46 Fed. Reg. 7,684-90 (1981); 46 Fed. Reg.
2,802-97 (1981); 45 Fed. Reg. 76,074-75 (1980) (to be codified in 40 C.F.R. part 264
(1981)).
56. See 46 Fed. Reg. 2,802-97 (1981) (to be codified in 40 C.F.R. § 264 (1982)).
57. 46 Fed. Reg. 7,666-83 (1981).
58. 47 Fed. Reg. 32,385 (1982); 47 Fed. Reg. 32,274-388 (1982).
59. The general facility standards are contained in 40 C.F.R. §§ 264.10-.18
(1982). See 46 Fed. Reg. 2,847-49 (1981). These general facility standards include
requirements for general waste analysis, security, general inspection, personnel training, precautions and location. Preparedness and prevention standards are contained
in 40 C.F.R. §§ 264.30-.37 (1982). This category of regulations involves the design
and operation of the facility and establishes requirements for types of equipment,
testing and maintenance of equipment as well as access to communications or alarm
systems. Contingency plans and emergency procedures are contained in 40 C.F.R.
§§ 264.50-.56 (1982). The manifest system, recordkeeping and reporting requirements
are contained in 40 C.F.R. §§ 264.70-.77 (1982). The closure and postclosure general
Phase II requirements are contained in 40 C.F.R. §§ 264.110-.120 (1982). In 46 Fed.
Reg. 2,849-51 (1981), the EPA promulgated regulations which establish a closure performance standard and establish requirements for a closure plan and postclosure
plan. The financial responsibility general permitting requirements are contained in
40 C.F.R. §§ 264.140-.151 (1982). These regulations, similar to the interim status regulations, require cost estimates for facility closure, and postclosure monitoring and
maintenance requirements. In addition, liability requirements are established.
60. RCRA § 3008(a) (codified at 42 U.S.C. § 6928(a) (1976 & Supp. 1981)). In
the event an administrative order is served on a facility, id. § 3008(b) affords the facility the opportunity for a public hearing. An administrative order issued under this
section may include a suspension or revocation of the permit issued under the Hazardous Waste Program. 42 U.S.C. § 6928(b) (1981). In addition, the EPA may assess
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fails to comply with an order issued under the first option,
the violator is subject to a civil penalty as large as $25,000

per day.6'
The alleged violator may also be subject to substantial
criminal penalties for certain conduct that was performed

knowingly.62 There is also a crime of "knowing endangerment" which was recently enacted by Congress and provides

penalties up to $250,000.63

a penalty which is required to be reasonable when taking into account the seriousness
of the violation and any good faith efforts to comply with the applicable requirements. 42 U.S.C. § 6928(c) (1981).
61. RCRA § 3008(a)(3) (codified at 42 U.S.C. § 6928(a)(3) (1976 & Supp. 1981)).
In addition to the civil penalty of not more than $25,000 for each day of continued
noncompliance, the EPA may suspend or revoke any permit issued to the violator
under the RCRA.
62. Under RCRA § 3008(d) (codified at 42 U.S.C. § 6928(d) (1976 & Supp.
1981)), criminal liability is created for one who:
(1.) Knowingly transports any hazardous wastes identified or listed under
the Hazardous Waste Program to a facility which does not have a permit;
(2.) Knowingly treats, stores, or disposes of any hazardous wastes identified or listed under the Hazardous Waste Program either.
A. Without having obtained a permit; or
B. In knowing violation of any material condition or condition of
such permit;
(3.) Knowingly makes any false material statement or representation in
any application, label, manifest, record, report, permit, or other document
filed, maintained, or used for purposes of compliance with the hazardous waste
program; or
(4.) Knowingly generates, stores, treats, transports, disposes of, or otherwise handles any hazardous wastes (whether such activity took place before or
takes place after the date of enactment of this paragraph - Oct. 21, 1980) and
who knowingly destroys, alters or conceals any record required to be maintained under regulations promulgated by EPA.
The criminal penalty for a violation of this section is a fine of not more than $25,000
($50,000 in case of a violation of paragraphs 1 or 2 noted above) for each day of
violation, or imprisonment not to exceed one year (two years in the case of a violation
of paragraphs 1 or 2 noted above), or both. The second or subsequent conviction
exposes the person to a fine of not more than $50,000 per day or imprisonment for not
more than two years or both.
63. The crime of "knowing endangerment" is a new crime added by Congress on
October 21, 1980, as part of the Solid Waste Disposal Act Amendments (Pub. L. No.
96-482,94 Stat. 2339 (1980)). RCRA § 3008(e) (codified at 42 U.S.C. § 6928(e) (Supp.
1981)). A person who performs certain acts and knows that by performing such actions the person is placing another in danger of death or serious bodily injury and
whose conduct manifests inexcusable neglect or an extreme indifference for human
life may be subject to fines of up to $250,000 or imprisonment for not more than two
years (disregard for human life) or five years (extreme indifference for human life), or
both. In addition, a defendant that is an organization may be subject to a fine of up to
$1,000,000 upon conviction. See RCRA § 3008(e)(2)(B) (codified at 42 U.S.C.
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In addition to these civil and criminal penalty provisions,
the EPA has the option of seeking injunctive relief where the
owner's activities may present an imminent and substantial
endangerment to health or the environment. 64 Citizens are
also afforded remedies for violations of the RCRA standards
by generators, transporters or owners of TSDF's. Citizens
may commence civil actions to seek compliance with the
RCRA regulations. 5
To date, most of the litigation under the enforcement
provisions has been concerned with the construction of the
"imminent hazard" provisions.66 The importance of the im§ 6828(e)(2)(B)

(Supp. 1981)). Also, there are special rules for the purpose of determining whether a person's state of mind is "knowing." Id § 3008(f) (codified at 42
U.S.C. § 6928(f) (Supp. 1981)).
64. Under these circumstances, the EPA may commence an action in the appropriate district court to immediately restrain any person contributing to such handling,
storage, treatment, transportation or disposal; to stop such handling, storage, treatment, transportation or disposal; or to take such other action as may be necessary.
See RCRA § 7003(a) (codified at 42 U.S.C. § 6973(a) (1976)). Under the old RCRA
law enacted in 1976, it was necessary that hazardous waste present an imminent and
substantial danger to the environment before the EPA had authority to issue compliance orders. Under the amendment, the fact that such activities may present such a
danger is sufficient to issue compliance orders. Any person who willfully violates or
refuses to comply with compliance orders under this section may be subject to fines of
up to $5,000 for each day of violation. See id § 7003(d) (codified at 42 U.S.C.
§ 6973(b) (Supp. 1981)).
65. Under RCRA § 7002 (codified at 42 U.S.C. § 6972 (1976)), citizens may commence an action against any person who is alleged to be in violation of any permit,
standard, regulation, condition, requirement or order which has become effective pursuant to the RCRA. In addition, citizens may commence an action against the EPA
administrator where there is an alleged failure of the administrator to perform any act
or duty under the RCRA which is nondiscretionary. Before commencing an action
against any person, the citizens must give 60 days notice of the alleged violation to the
EPA administrator, the state in which the alleged violation occurs and to any alleged
violator prior to filing suit. Finally, and most importantly, the citizens' suit provision
does not restrict any right which a person may have under any statute or common law
to seek enforcement of any standard or requirement relating to the management of
solid waste or hazardous waste.
66. In United States v. Midwest Solvent Recovery, Inc., 484 F. Supp. 138 (N.D.
Ind. 1980), the government sought a preliminary injunction against the owners and
operators of a waste disposal and recycling facility in order to prevent further leakage
from drums of toxic wastes onto the ground and into the groundwater. Although the
court granted the EPA's request for a preliminary injunction, it ruled that § 7003
(codified at 42 U.S.C. § 6973 (1981)) was merely jurisdictional and did not create a
substantive duty to refrain from conduct that contributes to an imminent and substantial endangerment to health or the environment. Midwest Solvent Recovery, Inc., 484
F. Supp. at 143-44. The court rejected the EPA's argument in this case that § 7003
eliminated the necessity of demonstrating irreparable harm or, at the very least, less
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minent hazard enforcement provision may have been diminished by the enactment of the Superfund legislation in
1980.67 Under Superfund, a fund is established that the federal government may use to take remedial action to clean up
a hazardous
substance which is released from a waste
68

facility.

than the common-law requirements. Id at 144. The second decision under § 7003 is
United States v. Vertac Chem. Corp., 489 F. Supp. 870 (E.D. Ark. 1980). In that case,
the government obtained a preliminary injunction restraining the defendants from the
continued discharge of toxic chemicals from the landfill into the air and surrounding
groundwater and surface water. The case is significant in that the court held that
proof of actual harm is not necessary to establish a cause of action under § 7003 of the
RCRA. Id at 880-81. Another decision construing § 7003 is United States v. Solvent
Recovery Serv., 496 F. Supp. 1127 (D. Conn. 1980). The court upheld the jurisdictional findings in Midwest Solvent and stated that § 7003 is not a general "clean-up
statute" to be applied in situations which do not present "true emergencies." Id at
1143. However, this portion of the decision was probably overruled by the 1980
amendments to the RCRA which substituted the phrase "may present" for the phrase
"is presenting" an imminent and substantial endangerment. This case is also significant in that it allowed the utilization of § 7003 to require remedial measures for the
consequences of action which took place prior to the enactment of the RCRA. Id at
1142. Finally, the court held that § 7003 does not require an allegation of interstate
effects to sustain a claim for relief under § 7003. Id at 1138-39. See also Illinois v.
City of Milwaukee, 406 U.S. 91 (1972). In United States v. Diamond Shamrock
Corp., No. C-80-1857 (N.D. Ohio June, 1981), the court, contrary to the Midwest Solvent and Solvent Recovery decisions, held that § 7003 provides a viable substantive
cause of action. In addition, the court contradicted the two earlier decisions and held
that federal nuisance actions do require interstate pollution effects. However, Diamond Shamrock followed the two earlier decisions and applied § 7003 to prevent
conditions resulting from pre-RCRA acts.
67. In December, 1980, Congress enacted the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, Pub. L. No. 96-510, 94 Stat. 2767
(1980) (codified at 42 U.S.C. § 9601-57 (Supp. IV 1980)) [hereinafter cited as
Superfund]. Superfund § 107(a), when read in conjunction with the integration provision found in RCRA § 7006(b), may operate to eliminate the government's need to
rely on § 7003.
68. Section 104 of Superfund (codified at 42 U.S.C. § 9604 (Supp. 1981)) contains
general authority for the President to respond and take remedial action, consistent
with the national contingency plan. Whenever any hazardous substance is released or
there is substantial threat of release into the environment, under § 105 of Superfund
(codified at 42 U.S.C. § 9605 (Supp. 1981)) the President must promulgate a national
contingency plan which includes a section establishing standards and procedures for
responding to hazardous substance releases. Section 107 of Superfund (codified at 42
U.S.C. § 9607 (Supp. 1981)) establishes liability for facilities from which there is a
release of a hazardous substance. Under this section there is liability for all costs of
removal or remedial action incurred by the federal or state government whose actions
are not inconsistent with the national contingency plan. The National Contingency
Plan was recently promulgated and can be found in 47 Fed. Reg. 10,972 (1982).
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The final area of federal remedial action for violations of
the RCRA is a private action based upon the federal com-

mon law of nuisance. However, it is far from clear that this
federal theory is a viable one since the enactment of the

RCRA and Superfund may serve to preempt the maintenance of a claim based upon the federal common law of
nuisance. 69
F

State Authorization

Congress clearly intends that states should adopt hazard-

ous waste programs which would implement the minimum
standards promulgated by the EPA under the RCRA.7 ° The
EPA has issued regulations to assist the states in developing
state hazardous waste programs.7 '

Congress envisioned a two-step process for delegating
full responsibility to the states for regulating the management of hazardous waste under the RCRA called "interim"
69. The availability of a federal common-law nuisance action is placed in serious
jeopardy by the recent Supreme Court announcement in City of Milwaukee v. Ilinois, 451 U.S. 304 (1981), wherein the Court ruled that the 1972 amendments to the
Clean Water Act operated to pre-empt the application of the federal common-law of
nuisance in the area of interstate water pollution. Of course, the interesting question
that arises under the RCRA and Superfund legislation is whether these pieces of federal legislation operate to similarly eliminate the application of the federal commonlaw nuisance action in the area of hazardous waste regulation. It may be possible to
argue by way of distinction that in City ofMilwaukee, the defendants were operating
under the National Pollution Discharge Elimination System permitting process.
However, under the RCRA, the permit program does not apply to sites which are no
longer in use. Accordingly, one could argue that a claim under the federal common
law of nuisance should not be precluded by the existence of the RCRA.
70. See Subcommittee on Oversiteof Government Management ofthe Senate Committee on Governmental Affairs, Hazardous Waste Management and the Implementation ofthe Resources Conservationand Recovery Act, 96th Cong., 2d Sess. 21 (1980);
H.R. Rep. No. 1491, 94th Cong., 2d Sess. 32, reprintedin 1976 U.S. CODE CONG. &
AD. NEWS 6238, 6270. See also Andersen, The Resource Conservation and Recovery
Act of 1976: Closing the Gap, 1978 Wis. L. REv. 633, 658.
71. RCRA § 3006 (codified at 42 U.S.C. § 6926 (1976)). On or about January 29,
1980, the EPA published preliminary guidelines for the authorization of state hazardous waste programs; final regulations were promulgated on May 19, 1980, as part of
the Consolidated Permit Program. 45 Fed. Reg. 6,752 & 33,290 (1980). In addition, if
the state has a hazardous waste program in existence within 90 days after promulgation of the Subtitle C Regulations under the RCRA, the state can request temporary
authorization to carry out its program in lieu of the federal program. This temporary
authorization could exist for a 24 month period beginning on the date six months
after the date of promulgation of regulations under Subtitle C of the RCRA. RCRA
§ 3006(c) (codified at 42 U.S.C. § 6926(c) (1976 & Supp. 1981)).
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and "final authorization. 72 Interim authorization has been
divided in turn into Phase I and Phase II by the EPA.73 In
order to obtain interim authorization for its program, the
state must meet the following two requirements: the state
hazardous waste program must be in existence within ninety
days after the promulgation of the federal Subtitle C regulation under the RCRA, and the state program must be substantially equivalent to the federal program. 74 Phase I of the
interim authorization would grant to the state the authority
to carry out those portions of the federal program amounting
to the interim status regulation. 75 Phase II interim authorization allows a state program to issue permits to facilities
during the interim authorization period. 76 Final authorization for all aspects of the RCRA regulation will not be available until all the technical permitting standards
have been
77
promulgated by the EPA for the TSDF's.
Under the express language in the RCRA, as a general
rule, the state's authority under interim authorization is
much more restrictive than under final authorization. Under
72. RCRA § 3006 (codified at 42 U.S.C. § 6926 (1976 & Supp. 1981)). See also
45 Fed. Reg. 33,384 (1980).
73. 45 Fed. Reg. 33,386-87 (1980).
74. RCRA § 3006(c) (codified at 42 U.S.C. § 6926(c) (1976 & Supp. 1981)). If the
state meets these requirements, it will be granted interim authorization for two years.
The regulations containing the requirements for interim authorization of state programs under § 3006 are contained in the EPA's Consolidated Permit Program regulations. See 40 C.F.R. §§ 123.121-.137 (1982). Generally speaking, the state hazardous
waste program must regulate categories of hazardous waste virtually identical to those
categories regulated by the federal program in existence at the time. See 40 C.F.R.
§ 123.128(a) (1982).
75. See 45 Fed. Reg. 33,387 (1980). See also 40 C.F.R. §§ 123.126-.129 (1982).
76. See 46 Fed. Reg. 8,304 (1981); 40 C.F.R. § 123.121(c)(3) (1982). However,
Phase II interim authorization is not available until the EPA has issued its regulations
promulgating all of the technical permitting standards for various facilities. These
final technical standards for particular facilities are contained in 40 C.F.R. §§ 264.1267.64 (1982). See also 45 Fed. Reg. 33,153 (1980).
77. See 45 Fed. Reg. 33,465 (1980); 40 C.F.R. § 123.31(c) (1982). In fact, final
authorization for programs would not be available until six months after the EPA
promulgates the technical permitting standards since such standards are not effective
until six months after promulgation. See RCRA § 3010(c) (codified at 42 U.S.C.
§ 6930(b) (1981)). In order to qualify for final authorization, the program must not
only be equivalent to the federal program under Subtitle C of the RCRA, but also
must be consistent with the federal and state programs applicable in other states. In
addition, the state program must provide adequate evidence of enforcement to ensure
compliance with the requirements of the RCRA program. See RCRA § 3006(b)
(codified at 42 U.S.C. § 6926 (1976)).
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final authorization, the state would not only have the author-

ity to "administer" its state program, but it would also be
given the authority to issue and enforce permits under the
RCRA. 78 It should be noted, however, that the EPA has afforded states with interim status authority powers which

would seem to be reserved to those states with final authorization status under the express language of 79the RCRA.
These powers include permit-issuing authority.
Wisconsin is among those states which recently has been

granted Phase I authority for its hazardous waste program. 0
Under this authorization, Wisconsin has the authority to
carry out its hazardous waste program in lieu of the federal

program for interim state regulations. However, Wisconsin
does not have the exclusive authority to issue licenses and
provide enforcement under the RCRA since it does not have
Phase II interim authorization or final authorization. Given
this less than complete delegation to Wisconsin, a TSDF in

Wisconsin must comply with both the RCRA and Wisconsin
78. See the authority provided for "interim authorization" status described under
RCRA § 3006(c) (codified at 42 U.S.C. § 6926(c) (1976 & Supp. 1981)) and the authority provided for final authorization under RCRA § 3006(b) (codified at 42 U.S.C.
§ 6926(b) (1976)).
79. This contrary interpretation by the EPA can be explained by the failure of the
agency to promulgate the federal program in a timely fashion. See 45 Fed. Reg.
33,386-88 (1980). The variance in the EPA's determination from the express language
of the RCRA relating to state authorization occurred in three areas. First, under the
express language of § 3006(c), interim authorization occurs for only a 24 month period after the effective date of the May 19, 1980 interim regulations. Under the EPA's
interpretation, the state could have an authorization for two years after the effective
date of the full federal program regulations which have not all yet been promulgated
by the EPA. See 45 Fed. Reg. 33,384 (1980). Second, section 3006(c) indicates that
interim status may be granted to only those states which have in existence hazardous
waste programs no more than 90 days after the promulgation of the RCRA program
regulations. This language was interpreted by the EPA to mean enabling legislation.
All aspects of the state program, under the EPA's interpretation, would not be required to be in effect during this 90 day cut-off period, but such aspects would have to
be in effect by the time the EPA issues interim authorization to the state. See 45 Fed.
Reg. 33,387 (1980). Third, Congress does not mention in § 3006(c) that a state with
interim authorization shall be provided with authority to issue permits. However, the
EPA has indicated that a state with a Phase II interim authorization has the authority
to issue permits. See 45 Fed. Reg. 33,479 (1980); 40 C.F.R. § 123.121(b) (1982).
80. 47 Fed. Reg. 2,314 (1982). Approximately 30 other states have received
Phase I interim status authority as of September 1, 1982. In addition, as of August 1,
1982, approximately five states had obtained Phase II interim authorization. The
states with Phase II interim authorization are Arkansas, Georgia, North Carolina,
Texas and California.
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hazardous waste program requirements in most areas. For
this reason, an understanding and appreciation for the Wisconsin hazardous waste program carries added significance
under the RCRA.
II.

WISCONSIN HAZARDOUS WASTE PROGRAM

In 1978 Wisconsin adopted its hazardous waste program
which was modeled after Subtitle C of the RCRA.8 1 This
law was amended in 1979,82 198083 and 1982.84 The most
recent amendment, effective May 7, 1982, creates significant
changes in locating sites for hazardous and solid waste disposal facilities.
As under the RCRA, Wisconsin does not subject a substance to hazardous waste regulation unless it also qualifies
as a "solid waste. 85 The definition of solid waste86 in Wisconsin is virtually identical to that provided under the
RCRA. 7 The definition of a "generator" of hazardous
waste is also virtually identical to the definition provided
81. 1977 Wis. Laws 377. In addition to creating sections 144.60 to 144.74 of the
Wisconsin Statutes which relate to hazardous waste management, this chapter created
or recreated sections 144.44 and 144.441 of the Wisconsin Statutes relating to site
feasibility approval, plan of operation approval, long-term care and waste management fund fees for solid waste land disposal sites and hazardous waste treatment,
storage and disposal facilities.
82. Effective July 8, 1979, the law as it relates to solid and hazardous wastes in
Wisconsin was amended by adding definitions for "closing," "long-term care" and
"termination" to section 144.61 by incorporating by reference the definitions of the
aforementioned terms which are contained in section 144.43 of the Wisconsin Statutes. See 1979 Wis. Laws 34.
83. The law of hazardous waste was amended effective April 30, 1980 in three
respects: (1) section 144.44 of the Wisconsin Statutes was amended to provide the
Department of Natural Resources with 60 days rather than 30 days to determine the
completeness of a feasibility report; (2) section 144.64(3) was amended by a status
analogous to interim status for existing hazardous waste sites that were licensed under
section 144.44(4); and (3) section 144.64(l)(a) was amended to require that transporters as well as well as TSDF's have a hazardous waste license within nine months of
April 30, 1980.
84. 1981 Wis. Laws 374 (effective May 7, 1982).
85. "Hazardous waste" is defined in Wis. STAT. § 144.61(5) (1979) as "any solid
waste identified by the department as hazardous under § 144.62(2)(a)."
86. The definition of "solid waste" is provided in Wis. STAT. § 144.01(15) (1979).
Facilities which have been issued a Wisconsin Pollution Discharge Elimination System (WPDES) permit have been excluded, as have recycling sites. See Wis. STAT.
§ 144.43(5) (1979).
87. RCRA § 1004(27) (codified at 42 U.S.C. § 6903(27) (1976)). See also Wis.
ADMIN. CODE § NR 181.04(90) (1981). "Hazardous waste" is a subset of the category
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under the RCRA88 except that "any manufacturing process"
is expressly excluded. 89 The identification and listing procedure for hazardous waste in Wisconsin9" is also indistinguishable from the procedure under the RCRA. 91
93
92
The standards relating to generators and transporters

in Wisconsin are similar to those provided under the
RCRA94 with one important exception: transporters in Wisconsin, unlike under the RCRA, must obtain a license prior

to transporting hazardous waste.95 The general interim staof substances qualifying as "solid waste" under Wis. ADMIN. CODE § NR 181.12
(1981).
88. See supra note 25. See also RCRA § 1004(6) (codified at 42 U.S.C. § 6903(6)
(1976)).
89. See WIs. STAT. ANN. § 144.61(4) (West Supp. 1982-1983). The express exclusion of "any manufacturing process" from the definition of "generation" is understandable when viewed in conjunction with the express legislative intent provided in
the Wisconsin hazardous waste law under Wis. STAT. ANN. § 144.60(2)(d) (West
Supp. 1982-1983):
(2) Declaration of Policy. The legislature finds that hazardous wastes,
when mismanaged, pose a substantial danger to the environment and public
health and safety. To ensure that hazardous wastes are properly managed
within this state, the legislature declares that a state-administered regulatory
program is needed which:
(d) Does not interfere with, control or regulate the manufacturing
processes which generate hazardous wastes.
90. Indeed, Wis. STAT. ANN. § 144.62(2)(a) (West Supp. 1982-1983) mandates
that the Department of Natural Resources adopt regulations which provide "criteria"
identical to those promulgated by the EPA under RCRA § 3001(b) (codified at 42
U.S.C. § 6921(a) (1976)), for identifying the characteristics of hazardous waste. Identification and listing procedures have been promulgated by the Department of Natural Resources for hazardous waste and are contained in Wis. ADMIN. CODE § NR
181.14 (1981).
91. See supra notes 16-24 and accompanying text.
92. See Wis. STAT. § 144.63 (1979); Wis. ADMIN. CODE §§ NR 181.21-.27 (1981).
The Department of Natural Resources (DNR) is authorized by the Wisconsin Legislature to exempt generators from any of the provisions of the Wisconsin Hazardous
Waste Law by promulgating a rule. See Wis. STAT. § 144.62(5) (1979).
93. See Wis. STAT. § 144.64(2) (1979); Wis. ADMIN. CODE §§ NR 181.31-.39
(1981).
94. See supra notes 25-38 and accompanying text.
95. All transporters of hazardous waste in Wisconsin must be licensed by the
DNR after January 30, 1981. See Wis. STAT. § 144.64(l)(a) (1979). There is no requirement that permits be issued to transporters by the EPA under the RCRA.
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tus standards applicable to TSDF's in Wisconsin 96 are simi-

lar to those promulgated by the EPA under the RCRA. 97
One of the more significant differences between the Wisconsin Hazardous Waste Law and the RCRA relates to the
requirement of licenses for TSDF's. As of January 30, 1981,
all existing TSDF's in Wisconsin must be licensed by the
Department of Natural Resources (DNR).9 Under recent
amendments to the Wisconsin Hazardous Waste Law, a hazardous waste facility in existence on November 19, 1980,

may continue to operate by filing a request for a license and
meeting the interim license requirements promulgated by
the DNR.99 In addition, the DNR recently received author-

ity to issue a variance from any licensing requirement for
TSDF's for up to five years.

°°

96. The Wisconsin Legislature provided a summary of the topics that the DNR
was to regulate relating to T SDF's in Wis. STAT. § 144.62(8) (1979). These interim
status standards are contained in Wis. ADMIN. CODE § NR 181.53(3)(g) (1981) and
include the following:
(1) The facility must conduct an analysis of a representative sample obtained from the generator before accepting waste;
(2) The facility must develop a waste analysis plan;
(3) The owner must adhere to strict security requirements;
(4) The owner must establish extensive training programs for its personnel;
(5) The owner must participate in a monitoring system, prepare quarterly
reports and maintain certain designated records;
(6) The facility must file with the Department of Natural Resources detailed closure and contingency plans;
(7) The facility must demonstrate financial responsibility to insure compliance with the closure and long-term care requirements or must deposit into
an escrow account an amount sufficient to meet the highest cost estimate for
closure. Evidence of financial responsibility for existing sites must have been
filed with the Department of Natural Resources no later than November 29,
1981; and
(8) The facility is required to maintain liability insurance for sudden and
accidental occurrences in at least $1,000,000.00 per occurrence with an annual
aggregate per firm of $2,000,000.00. The most significant variance from the
RCRA program is that the facility's contingency plan and closure plan must be
submitted to the DNR, unlike under the RCRA where there is no similar
requirement.
97. See supra notes 46-54 and accompanying text.
98. See Wis. STAT. § 144.64(1)(a) (1979).
99. Id § 144.44(4).
100. See 1981 Wis. Laws 374 § 97. WIs. STAT. ANN. § 144.64(2)(c) (West Supp.
1982-1983) provides as follows:
The department may issue an interim license to a person who operates a
hazardous waste facility in existence on November 19, 1980, if the person applies for a license under this subsection and complies with conditions and restrictions prescribed by rule or special order by the department pending the
decision on the issuance of an operating license under the subsection. An in-

1983]

HAZARDOUS WASTE

One of the more important standards that a license applicant must meet is the financial responsibility requirement.10 1
This requirement is designed to ensure that the facility owner will meet the closure 102 and, if applicable, the long-term
terim license issued under this paragraph constitutes an operating license
under this subsection.
Under the old law, interim status was available for existing TSDF's only if those
facilities were licensed under Wis. STAT. § 144.44(4) (1979). See Wis. STAT. ANN.
§ 144.64(3)(c)(2) (West Supp. 1982-1983). Under the old law, any Wisconsin TSDF is
eligible for an interim status license if it did not obtain a license under § 144.44(4)
even though it qualified for interim status under the RCRA. 1981 Wis. Laws 374 § 97.
The new variance procedure is contained in Wis. STAT. ANN. § 144.64(3)(a) (West
Supp. 1982-1983), which provides as follows:
If the department determines that the application for or compliance with
any license required under this section would cause undue or unreasonable
hardship to any person, the department may issue a variance from the requirements of this section but the variance may not result in undue harm to public
health or the environment and the duration of the variance may not exceed 5
years. The department may renew or extend a variance only after opportunity
for a public hearing.
Under the old law, the DNR's authority to issue a variance from the licensing requirements in § 144.64 was limited to one year or less. See Wis. STAT. § 144.64(l)(b)
(1979). In addition, the Department may now promulgate rules which provide exemptions from hazardous waste management laws or regulations for any person who generates, treats, stores or disposes of hazardous waste if the activity does not present a
significant hazard to public health and safety or to the environment. See 1981 Wis.
Laws 374 (codified at Wis. Stat. § 144.62(5) (1979)). Prior to the enactment of chapter
374, this exemption by rule could be granted only to generators of hazardous waste.
101. An interim license applicant or a facility that has filed a Part A application
with the EPA must have submitted to the Department proof of financial responsibility
for closure and, if applicable, long-term care on or before November 29, 1981. See
Wis. ADMIN. CODE § NR 181.53(4) (1981). The financial responsibility closure and
long-term care requirements are described in Wis. ADMIN. CODE § NR 181.42(10)
(1981). The new financial responsibility requirements are contained in 1981 Wis.
Laws 374 § 97. See infra notes 105-09 and accompanying text.
102. The closure requirements are in Wis. ADMIN. CODE § NR 181.42(8) (1981).
The operator must submit to the Department a closure plan demonstrating it will
meet the closure requirements. The closure plan must include the following:
(1) A description of how the facility shall be closed. (2) A description of
possible uses of the land after closure. (3) The anticipated time until closing,
the estimated time required for closure and any anticipated partial closures.
(4) An estimate of the maximum inventory of wastes in storage or treatment at
any given time during the life of the facility. (5) A description of the steps
needed to decontaminate facility structures or equipment.
Wis. ADMIN. CODE § NR 181.42(8)(b) (1981). At least 120 days prior to closing the
facility, the owner must notify the Department in writing of his intent to close the site.
Id § NR 181.42(8)(c). Within 60 days after ceasing to accept hazardous waste, all
waste must be removed from storage and treatment operations and disposed of in
accordance with an approved closure plan. I § NR 181.42(8)(d). In addition, at the
completion of closure, the owner of the disposal facility must submit to the Depart-
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requirements for disposal facilities.

The Wisconsin Legislature has approved new methods
for establishing financial responsibility. 1 4 The owner must
first prepare an estimate of the costs that must be expended
to ensure proper closure and attainment of the long-term
care requirements.10 5 After providing a cost estimate, the facility owner can meet the financial responsibility requirement by obtaining any of the following in the amount of the
estimate and made payable to the DNR: a bond, a deposit,
an establisled
escrow account or an irrevocable letter of
0 6
credit.

ment a certification by a licensed engineer that the facility has been closed in accordance with the requirements of the Department's closure regulations. .d § NR
181.42(8)(g).
103. The long-term care requirements are contained in Wis. ADMIN. CODE § NR
181.42(9) (1981) and 1981 Wis. Laws 374 § 55 (codified at Wis. STAT. § 144.441(2)(b)(d) (1979)). Generally speaking, an owner of a disposal facility must provide longterm care for a period of 20 or 30 years from the date of closure unless the owner's
responsibilities are terminated earlier. Wis. STAT. § 144.441(2)(d) (1979). Long-term
care requirements include the following: (1) monitoring and reporting requirements;
and (2) maintenance of waste containment devices and other security requirements
necessary to prevent hazards to human health. Wis. ADMIN. CODE § NR 181.42(9)(b)
(1981). In addition, the use of the site after closure and during long-term care cannot
be allowed to disturb the integrity of the final cover or liner for the disposal site. Wis.
ADMIN. CODE § NR 181.42(9)(c) (1981). Long-term care requirements are applicable
only to the owner or operator of a solid or hazardous waste disposal facility. An
owner or operator of a hazardous waste storage or treatment facility not required to
meet the long-term care requirements is one that removes its waste from the storage
or treatment facility upon closure. See WiS. STAT. ANN. § 144.441(2) (West Supp.
1982-1983).
104. These methods are contained in 1981 Wis. Laws 374 § 97.
105. The procedures for estimate closure costs are contained in Wis. ADMIN.
CODE § NR 181.42(10)(d)(1) (1981). An estimate of closure costs is required to assume that closure will be obtained in the most expensive manner provided under the
closure plan. Id § NR 181.42(l0)(c)(1)(a). The owner of the facility is required to
list the latest closure cost estimates during the month of May preceding each license
using an inflation factor derived from the annual implicit price deflator for the gross
national product. Id Requirements for estimating long-term care costs are contained
in Wis. ADMIN. CODE § NR 181.42(10)(d)(2) (1981).
106. 1981 Wis. Laws 374 § 97 (codified at Wis. STAT. ANN. § 144.443(3) (West
Supp. 1982-1983)). In addition to these standard methods of establishing proof of
financial responsibility, the Department may approve a similar financial commitment
satisfactory to it. Also, the owner or operator of a facility may change from one standard method of establishing proof of financial responsibility to another. Wis. STAT.
ANN. § 144.443(3)(c) (West Supp. 1982-1983). The irrevocable letter of credit is a
new method that was approved by the Wisconsin Legislature for establishing
financial responsibility.
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The Wisconsin Legislature recently approved a new
method of establishing
financial responsibilities, called the
"net worth method."107 Generally speaking, companies with

a net worth of less than $10,000,000 cannot qualify for this
method. 108 Under this method, an owner of a disposal facil-

ity may prove financial responsibility by meeting certain
prescribed financial soundness tests. However, a facility
which chooses this test must pay a twenty-five percent
surcharge to the Waste Management Fund to ensure against
a default.'0 9

The Waste Management Fund is supported by a charge
of thirty-five cents per ton of hazardous wastes. ' 0 The new
law clarifies how money collected in the Waste Management
Fund may be used to provide temporary or permanent re-

placement of residential water supplies damaged by a hazardous or solid waste disposal facility."' The new law also
107. 1981 Wis. Laws 374 § 97.
108. In order to qualify for the net-worth method, the company must submit an
audited financial statement containing the opinion of an independent certified public
accountant which establishes all of the following factors: (1) the net worth of the
company at the end of its most recent fiscal year is at least six times the estimated total
cost of compliance with the closure and any long-term care requirements; (2) the net
worth of the company at the end of its most recently completed fiscal year is at least
$10,000,000.00; (3) the quotient of the net fixed assets divided by total tangible assets
at the end of the company's most recently completed fiscal year exceeds 0.3; (4) the
quotient of the working capital provided from operations divided by total liabilities at
the end of the company's most recently completed fiscal year exceeds 0.1; (5) the
quotient of the total liabilities divided by net worth at the end of the company's most
recently completed fiscal year is less than 1.5; (6) the company meets a credit worthiness calculation provided in the legislation which exceeds 2.0; and (7) the average for
the self-financing measures for the company's five previous years exceeds 0.8 for a
calculation provided in the legislation. Wis. STAT. ANNt. § 144.443(6) (West Supp.
1982-1983). The Department may approve the net worth method and provide a variance from one criterion if the company meets the requirements (1) and (2) above and
all but one of the criteria under (3) through (7); the deviation from the criteria may
not be significant; the company is required to have satisfied the criteria consistently in
previous fiscal years; and the company is required to establish that it is likely to satisfy
the criteria in future fiscal years. Wis. STAT. ANN. § 144.443(6)(j) (West Supp. 19821983).
109. 1981 Wis. Laws 374 § 71 (codified at Wis. STAT. ANN. § 144.441(4)(h) (West
Supp. 1982-1983)).
110. 1981 Wis. Laws 374 § 59 (codified at Wis. STAT. ANN. § 144.441(4)(b) (West
Supp. 1982-1983)). This section affords the facility owner the option to pay this
higher fee for a 20-year long-term care responsibility. If a facility opts for the 20-year
long-term care responsibility, the fee imposed on hazardous waste is $.35 per ton.
1981 Wis. Laws 374 § 62 (codified at Wis. STAT. ANN. § 144.441(4)(e) (West Supp.
1982-1983)).
111. 1981 Wis. Laws 374 § 73 (codified at Wis. STAT. ANN. § 144.441(6)(a), (e)l-
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exempts solid and hazardous waste incineration facilities
from making payments into the fund." 2
The DNR has available essentially two sets of remedies
for violation of the Wisconsin Hazardous Waste Law: (1) license revocation, suspension or denial; 1 3 or (2) civil, criminal or injunctive relief 14 The civil and criminal penalties
4 (West Supp. 1982-1983)). This law created and authorizes the following uses of the
monies in the waste management fund:
1. The cost of repairing a facility or isolating the waste. 2. The costs of repairing environmental damage caused by a facility. 3. The costs of providing temporary or permanent replacements for residential water supplies damaged by a
facility. 4. The costs of assessing the potential health effects of the occurrence,
not to exceed $10,000 per occurrence.
112. The category of facilities which is required to make payments to the fund is
limited to disposers of hazardous wastes. Incinerators are exempt from making such
payments since incineration is defined as "treatment" within the meaning of the Wisconsin Hazardous Waste Law. 1981 Wis. Laws 374 § 88 (codified at Wis. STAT. ANN.
§ 144.61(13) (West Supp. 1982-1983)). This section reads as follows:
"Treatment" means any method, technique or process, including neutralization, which follows generation and which is designed to change the physical,
chemical or biological character or composition of any hazardous waste so as
to neutralize the hazardous waste or so as to render the waste nonhazardous,
safer for transport, amenable for recovery, amenable for storage or reduced in
volume. "Treatment" includes incineration.
Id (emphasis added).
113. The DNR may deny, suspend or revoke an operating license for failure to
pay fees required under WIs. STAT. ANN. §§ 144.43-.47 (West Supp. 1982-1983), or
for grievous and continuous failure to comply with the approved plan of operations
under § 144.44(3). See 1981 Wis. Laws 374 § 46 (codified at Wis. STAT.
§ 144.44(4)(a) (1979)). See also 1981 Wis. Laws 374 § 97 (codified at Wis. STAT.
§ 144.64 (1979)).
114. See Wis. STAT. § 144.74 (1979). The Department of Justice may initiate a
civil action for temporary or permanent injunction for any violation of §§ 144.62-.74,
or any rule promulgated by the DNR or a term or condition of any license issued
under the Wisconsin Hazardous Waste statute. See id § 144.74(1) (1979). In addition, any person who violates any of the foregoing may be subject to a forfeiture of
not more than $25,000 for each day of violation. See id § 144.74(2). Criminal penalties are provided in Wis. STAT. § 144.74(3), repealedandrecreatedby 1981 Wis. Laws
374 § 103. Criminal provisions provide a fine of not more than $25,000 or imprisonment for not more than one year if it is the first violation and a fine of not more than
$50,000 or imprisonment for not more than two years for a second violation for any of
the following conduct: (I) transporting any hazardous waste to a facility which the
transporters know does not have a license under Wis. STAT. ANN. § 144.64 (West
Supp. 1982-1983); (2) storing, treating, transporting, or disposing of any hazardous
waste without a license required under § 144.64 or in violation of any licensed condition or license issued under § 144.64; (3) making any false statement or representation
in any application, label, manifest, record, report, license or other document; and
(4) destroying, altering or concealing any records required to be maintained under
§§ 144.60-.74 or under rules promulgated under those sections.
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provide for fines up to $25,000 for a first violation. However, before any civil or criminal enforcement action may be
commenced, the DNR must issue a notice of violation and
allow the alleged violator thirty days within which to reach
compliance." 5
In addition, the legislature made some changes in the citizen enforcement mechanism." 6 Any six or more citizens or
any municipality may petition the DNR for review of an alleged violation of a rule or a license. 117 If the department,

after a hearing, finds a violation, it may initiate a civil or
criminal enforcement action." 8
The DNR is also afforded broad inspection authority
under the recent amendments to the Wisconsin Hazardous

Waste Law. 19 The DNR may conduct an inspection with no
115. Wis. STAT. ANN. § 144.73(1) (West Supp. 1982-1983).
116. 1981 Wis. Laws 374 § 101 (codified at Wis. STAT. ANN. § 144.725 (West
Supp. 1982-1983)).
117. The six or more citizens or the municipality must file a petition with the
Department identifying the alleged violator and setting forth in detail the reasons for
believing a violation has occurred. The petition must state the name and address of
the person in the state authorized to receive service of an answer and the name and
address of the person authorized to appear at a hearing on behalf of the petitioners.
Wis. STAT. ANN. § 144.725(1) (West Supp. 1982-1983).
118. The Department may conduct a hearing on the matters raised in the petition
within 60 days of receipt of the petition. A hearing under this section must be treated
as a contested case under Wis. STAT. ANN. § 227.01(2) (West Supp. 1982-1983).
Within 60 days after the close of the hearing, the Department must either serve written notices specifying the rule for the law alleged to be violated or dismiss the petition. In the alternative, the Department may initiate a civil or criminal enforcement
action under Wis. STAT. § 144.73. Id § 144.725(2). In two recently reported cases,
the Wisconsin courts demonstrated substantial deference to the environmental expertise of the Department and upheld closure crders for landfills. See Holtz & Krause,
Inc. v. DNR, 85 Wis. 2d 198, 270 N.W.2d 409 (1978); Sanitary Transfer & Landfill,
Inc. v. DNR, 85 Wis. 2d 1,270 N.W.2d 144 (1978). However, in another recent case
involving a sanitary landfill site the court ruled that the Department was estopped
from prosecuting the city of Green Bay for violation of an outstanding order because
the Department misled the city. See State v. City of Green Bay, 96 Wis. 2d 195, 291
N.W.2d 508 (1980).
119. 1981 Wis. Laws 374 § 99 (codified at Wis. STAT. § 144.69 (1979)). This section is as follows:
Upon the request of any officer or employe of the department and with
notice provided no later than upon the officer or employe's arrival, any person
who generates, stores, treats, transports or disposes of hazardous wastes shall
permit the officer or employe access to vehicles, premises and records relating
to hazardous wastes at reasonable times. An officer or employe of the department may take samples of any hazardous waste. The officer or employe shall
commence and complete inspections with reasonable promptness. If samples
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advance notice and the facility owner is required to grant
inspection access to vehicles owned by the facility.
An important new remedy is available to owners of a
well or water supply which has become polluted as a result
of the unauthorized conduct of a TSDF.'2 0 Under the new
law, the DNR may order a party responsible for such pollution to provide water treatment or to repair or replace wells
or water supplies. 12 In addition, in the event the DNR seeks
such an order against a responsible party, the owner of the
well may petition the municipality where the owner resides
to supply water pending a resolution of the DNR's enforceare taken, the officer or employe shall give a receipt for each sample to the
person in charge of the facility and upon request, half of the sample taken.
The department shall furnish promptly a copy of the results of any analysis of
any sample which is taken and a copy of the inspection report to the person in
charge of the facility.
Wis. STAT. ANN. § 144.69 (West Supp. 1982-1983).
120. 1981 Wis. Laws 394 § 129 (codified at Wis. STAT. ANN. § 144.965 (West
Supp. 1982-1983)).
121. Id The DNR's authority to issue orders to responsible parties for repairing
or replacing wells or water supply is found in Wis. STAT. ANN. § 144.965(2)(a) (West
Supp. 1982-1983), which provides as follows:
Except as provided under par. (b), if the department finds that a regulated
activity has caused a well or water supply to become contaminated, polluted or
unfit for human consumption, the department may conduct a hearing on the
matter. The department shall conduct a hearing on the matter upon request of
the owner or operator of the regulated activity. At the close of the hearing, or
at any time if no hearing is held, the department may order the owner or operator of the regulated activity to treat the water to render it drinkable, repair the
well or water supply or replace the well or water supply and to reimburse the
town, village or city for the cost of providing water under sub. (4). (b) If the
department finds that a regulated activity has caused a residential well or
water supply to become contaminated, polluted or unfit for human consumption, and if the regulated activity is an approved facility, as defined in s.
144.441(2)(a)l, the department may conduct a hearing under s. 144.441(6)(g).
If the damage to the residential well or water supply is caused by an occurrence not anticipated in the plan of operation which poses a substantial hazard
to public health or welfare, the department may expend moneys in the waste
management fund to treat the water to render it drinkable, or to repair or
replace the well or water supply, and to reimburse the town, village or city for
the cost of providing water under sub. (4). If the damage to the residential well
or water supply is not caused by an occurrence not anticipated in the plan of
operation or if the damage does not pose a substantial hazard to public health
or welfare, the department may order the owner or operator of the regulated
activity to treat the water to render it drinkable, or to repair or replace the well
or water supply, and to reimburse the town, village or city for the cost of
providng [sic] water under sub. (4).
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ment action.1 22 If the TSDF is found to be responsible for
the pollution, the DNR may order the TSDF to reimburse
the municipality for the cost of supplying the water.' 23 If it
is determined that the TSDF is not responsible, the party
the
requesting the water supply will be required to reimburse
124
municipality for the cost of supplying the water.
Three observations can be made about this new provision. First, it is extremely difficult to establish with any degree of certainty the precise cause of the contamination of
any water supply. 125 Given this difficulty of proof, an owner
of a polluted supply may be extremely reluctant to take advantage of this interim water provision since the owner will
be required to reimburse the municipality under a finding of

no causation. Second, the municipality's interim cost of supplying water may be quite high if the land owner is a farmer
and claims that his source of water supply for his livestock
has been polluted. Third, this remedy does not provide a
mechanism for compensating the owner of the polluted
water supply for his damages sustained as a result of the pollution episode.126 The owner is forced to rely on traditional
122. Wis. STAT. ANN. § 144.965(4) (West Supp. 1982-1983). The owner of the
land where the well or water supply is located need only provide the town, village or
city where the well or water supply is located with documentation that the DNR or
the Wisconsin Department of Justice is seeking to obtain relief for the damaged well
or water supply. In addition, the owner of the damaged well or water supply must
provide the town, village or city with a declaration of the need for an immediate
alternative source of water. Upon receiving such proof by the owner of the water
supply, the municipality must supply the necessary amounts of water to the owner
pending resolution of the enforcement action by the DNR or the Department of
Justice.
123. Id
124. In this event, the municipality may assess the owner of the property for such
costs by a special assessment under Wis. STAT. § 66.60 (1979). In this regard, Wis.
STAT. ANN. § 144.965(4)(c) (West Supp. 1982-1983) provides as follows:
If the department or the court does not find that the regulated activity is the
cause of the damage to a well or water supply, reimbursement to the town,
village or city for the cost of supplying water under par. (b), if any, is the
responsibility of the person who filed the claim. The town, city or village may
assess the owner of the property where the well or water supply is located for
the costs of supplying water under this subsection by a special assessment
under s. 66.60.
125. The problem of proof in tracing the causes of ground water pollution are
troublesome given the causation requirements for actions of this type.
126. See Trauberman, Compensating Victims of Toxic Substances, 5 HARV.
ENVTL. L. REV. 1 (1981); Comment, A PrivateNuisanceApproachto Hazardous Waste
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tort remedies, which are not well-suited to seeking compensation for groundwater pollution. 127 These problems include
the requirement of establishing fault on the part of the facility owner and the difficulties128in tracing the cause of the pollution to the facility owner.
III.

WISCONSIN CLOSES THE GAP

The recently enacted RCRA and state hazardous waste
laws will greatly increase the demand for adequate off-site
hazardous waste facilities.129 This increasing demand can be
explained by at least two factors. First, it is expected that the
rate of annual hazardous waste generation will double in the
next twelve to twenty-four years.130 Based upon this increasing demand, there will be intense pressure to expand the alof environmentally sound
ready inadequate number
3
hazardous waste sites.1 '
DisposalSites, 7 OHIO N.U.L. REv. 86 (1980); Note, Liabilityfor Generatorsof Hazardous Waste: FailureofExisting Enforcement Mechanism, 69 GEo. L.J. 1047 (1981);
Note, StrictLiabilityfor Generators,Transporters,and DisposersofHazardous Wastes,
64 MINN. L. REV. 949 (1980); Note, Hazardous Wastes: Preservingthe Nuisance Remedy, 33 STAN. L. REV. 675 (1981); CompensatingHazardous Waste Victims, 11 ENVTL.
L. 689 (1981).
127. These additional tort remedies include the following: (1) private and public
nuisances, RESTATEMENT (SECOND) OF TORTS § 821A (1965); (2) negligence; (3) trespass, RESTATEMENT (SECOND) OF TORTS § 158 (1965); and (4) abnormally dangerous
activities, RESTATEMENT (SECOND) OF TORTS § 520 (1965).
128. For a discussion of remedies for hazardous waste injuries, see Hinds, Liability Under Federal Law For Hazardous Waste Injuries, 6 HARV. ENVTL. L. REv. 1
(1982).
129. See ENVIRONMENTAL PROTECTION AGENCY, DRAFT ENVIRONMENTAL IMPACT STATEMENT FOR SUBTITLE C S-35 (1979) [hereinafter cited as ENVIRONMENTAL
IMPACT STATEMENT]; GENERAL ACCOUNTING OFFICE, How TO DISPOSE OF HAZARDOUS WASTE - A SERIOUS QUESTION THAT NEEDS TO BE RESOLVED 5, 5-7

(1978) [hereinafter cited as GAO REPORT]. In these reports, the EPA estimated that
prior to the enactment of the RCRA, approximately 82% of the industrial hazardous
waste generated was treated, stored or disposed of on site.
130. The EPA has estimated that hazardous waste generation is growing at the
rate of four to six percent annually, and in some industries waste generation is growing at a much greater rate. See ENVIRONMENTAL PROTECTION AGENCY, STATE DECISION-MAKERS GUIDE FOR HAZARDOUS WASTE MANAGEMENT 111-14.
131. In 1977 the EPA-reported that the nation at the time had an environmentally
adequate capacity for offsite disposal in the amount of 6.2 million metric tons which
provided a capacity shortfall for hazardous waste generation at the time of 1.7 million
metric tons. The General Accounting Office in its report describing the inadequacies
of hazardous waste disposal facilities indicated that this shortfall estimate was probably substantially understated. See GAO REPORT, supra note 129. The EPA predicts
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Second, the state and federal hazardous waste law will
132
likely encourage off-site disposal of hazardous waste.
Prior to the enactment of the RCRA, it had been estimated
that there were approximately 100,000 on-site TSDF's such

as waste water impoundment and landfill facilities. 133 Such

on-site facilities provided the capacity for treatment, storage

and disposal for over eighty percent of all hazardous wastes

generated prior to the RCRA. 134 Subsequent to the enactment of the RCRA, the cost of continuing to dispose of haz-

ardous waste on-site may be prohibitive. It has been
estimated that the combined cost for all affected facilities of
complying with the new proposed land disposal regula-

tions 135 will be $100 million per year. 136 It is reasonable to
assume that most hazardous waste generators will simply not
be able to afford to treat their own waste and, therefore, will
be forced to deliver it to off-site facilities where such enormous costs can be spread among numerous generators.
The intense public opposition to the siting of hazardous
waste facilities is a fact of life in the hazardous waste busi-

ness. 137 Ironically, the RCRA through its comprehensive

Subtitle C regulations creates increased pressure for more
that by 1984, the shortfall for off-site hazardous waste capacity will increase 53% to
2.6 million metric tons unless at least 46 new off-site facilities are built.
132. See ENVIRONMENTAL IMPACT STATEMENT, supra note 129, at VII-33; Wolf,
Public Opposition to Hazardous Waste Site: The Self-Defeating Approach to National
Hazardous Waste Controlunder Subtitle C ofthe Resource Conservation andRecovery
Act of 1976, 8 ENVTL. AFF. 463, 480 (1980).
133. ENv'T. REP. (BNA) 1301 (Nov. 18, 1978).
134. ENVIRONMENTAL IMPACT STATEMENT, supra note 129, at VII-32.
135. 47 Fed. Reg. 32,385 (1982) (to be codified at 40 C.F.R. part 265 (proposed
July 26, 1982)).
136. William Peterson, the EPA Deputy General Counsel, has estimated that the
new regulations on land disposal of hazardous waste will affect approximately 5,000
facilities and will cost approximately $100 million per year. See ENV'T. REP. (BNA)
528 (Aug. 20, 1982).
137. During the debate on the RCRA legislation, Senator John C. Culver stated
in the senate hearing as follows: "Finally, we know no one wants a landfill program
in their backyard and that communities object to hazardous waste facilities in their
midst." Resource Conservation andRecovery Act Oversight: HearingBefore the Subcomm. on Resource Protectionofthe Senate Comm. on Environment andPublic Works,
95th Cong., 2d Sess. (1978) (statement of John C. Culver, Chairman). This public
opposition has taken various forms including the enactment of state laws prohibiting
the importation of out-of-state wastes for treatment or disposal. Such state waste import bans were invalidated in City of Philadelphia v. New Jersey, 437 U.S. 617 (1978),
where the Supreme Court held that the New Jersey statute violated the commerce
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TSDF's but fails to provide any political mechanism for deciding on the geographical locations for such sites.13 8 This
failure is a glaring gap in the "cradle to grave" regulatory
scheme devised by Congress when it enacted the RCRA. 13 9
A.

The Siting Gap

In Wisconsin the public opposition to disposal sites in a
community was expressed quite often through the enactment
of zoning regulations and other local laws which prohibited
the establishment of waste sites in those communities. This
public opposition was also expressed in evidentiary hearings
at every available stage in the licensing process for solid and
hazardous waste sites. These hearings caused inordinate delay in the licensing process and generally further increased
140
the cost of what already was a costly licensing process.
These two vehicles for public opposition to hazardous waste
siting--exclusionary zoning and evidentiary hearings at the
agency level-were enhanced by two recent court decisions
in Wisconsin.
In Nelson v. Departmentof NaturalResources 14 1 the court
of appeals ruled that the DNR was without authority to
override a local zoning ordinance that prohibited the location of a waste disposal site within a town's borders. 142 In
Nelson the town in which the waste disposal site was proclause of the United States Constitution by interfering with the movement of wastes
as a product of commerce.
138. See 40 C.F.R. §§ 264.1-.430 (1982).
139. See SUBCOMMITTEE OF THE HOUSE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 96TH CONG., IST SESS., REPORT ON HAZARDOUS WASTE DISPOSAL

26 (1979).
140. Under the licensing procedures available prior to the enactment of 1981
Wis. Laws 374, it was virtually impossible to acquire DNR approval of a plan of
operation for a waste facility earlier than 240 days. The estimate assumes that the
applicant has not filed an initial site report (which is optional) that no Environmental
Impact Statement is required and that the applicant files a plan of operation on the
day approval of the feasibility report is obtained. Wis. STAT. ANN. § 144.44 (West
Supp. 1982-1983).
141. 88 Wis. 2d 1, 276 N.W.2d 302 (Ct. App. 1979), af'd, 96 Wis. 2d 730, 292
N.W.2d 655 (1980).
142. The court ruled that Wis. STAT. § 144.445(2)(b) allows the Department to
waive only locally developed solid waste regulations adopted under Wis. STAT.
§ 144.43(2), and not zoning ordinances adopted pursuant to Wis. STAT. § 59.97
(1979). It should be noted that the Nelson decision was based upon the laws of 1975.
The language in Wis. STAT. § 144.445 was amended by the laws of 1977. See 1977
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posed had adopted an ordinance which prohibited the use of
site without prior approval of the town. 43

land as a disposal

The DNR approved the issuance of a license for the solid
waste disposal site although the town had denied approval
of the site under its zoning ordinance.
The appeals court ruled that the legislature did not intend to provide the DNR with authority to override local
zoning ordinances when it delegated authority to the agency
to regulate solid and hazardous waste sites. 44 The supreme
Wis. Laws 377 § 19. It is not certain how this case would have been decided had it
arisen under the laws of 1977.
143. The town ordinance under consideration in Nelson provided as follows:
In the Agricultural District no building or premises shall be used and no building shall hereafter be erected, moved, or structurally altered, unless otherwise
provided in this ordinance, except for one or more of the following uses:
10. The following uses when the location of each such use shall have been
approved in writing by the Board of Adjustments, after public hearings and
after a review of the proposed site or sites. . . . The Board's decision on any
application shall be based upon the evidence produced at. . . public hearing
and shall be consistent with the general purposes and intent of this ordinance,
giving due consideration to convenience and necessity, environmental and agricultural effects, cost, geographic feasibility and other factors tending to show
the suitability of specific proposed locations for a specific proposed use from
the standpoint of public interest because of such factors as (without limitation
because of enumeration) smoke, dust, noxious or toxic gases or odors, noise,
vibration, operation of heavy vehicular traffic and increased traffic on the public streets; such uses shall also be required to meet the specific conditions attached below:
(i) Public dumping grounds which meet the minimum standards of the applicable Wisconsin Administrative Codes.
88 Wis. 2d at 3 n.1, 276 N.W.2d at 303 n.l.
144. The DNR made essentially two arguments to establish that the legislature
provided it with authority to override local zoning exclusionary regulations. First, the
DNR argued that Wis. STAT. § 144.445 (1975), empowers the DNR to override all
local policy determinations as to waste disposal sites. Wis. STAT. § 144.445(1) (1975)
provided in relevant part as follows: "Any site which meets all state standards and is
to be operated. . . in accordance with an approved county plan shall not be required
to obtain any local permits or authorization." The appeals court ruled that the "local
permit or authorization" language in Wis. STAT. § 144.445(1) (1975) applied to a
county solid waste management plan adopted by the county and consistent with state
criteria. Under the court's analysis, this language did not refer to prohibitions or
conditions in a zoning ordinance dealing generally with the use and development of
county land.
Second, the DNR argued that there was implicit authority in chapter 144 of the
statutes for the DNR to override exclusionary local zoning as it relates to waste disposal sites. The court ruled that there was no evidence of a legislative intent to provide
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court affirmed45 the court of appeals' decision, but with some
reservations. 1
The Wisconsin case which enhanced the evidentiary
hearing as a vehicle for public opposition to waste disposal
siting was Town of Two Rivers v. Department of NaturalResources.146 In Town of Two Rivers the court of appeals ruled
that the petitioners were afforded the right to a contested
case hearing rather than a legislative-type hearing at the feasibility report stage of the licensing process. In addition, the

court clarified the standing requirements for participation in
such hearings.
The availability of a contested case rather than a legisla-

tive hearing is an important issue to parties interested in the
siting issue. 147 A legislative-type hearing is closely analogous to a rule-making proceeding where interested persons

are merely permitted the opportunity to express their views
in an informal manner. 14 8 A contested case is analogous to a
trial in a court of law. It is an adversary proceeding where
cross-examination is permitted, evidentiary rules are applicable and interested persons generally are given the right to
participate fully in the proceeding. 49 Of course, those opposed to a proposed disposal site would prefer the contested
the Department with authority to override local zoning ordinances within the meaning of Wis. STAT. §§ 144.30-.445 of the solid waste site statutes.
145. Nelson v. Department of Natural Resources, 96 Wis. 2d 730, 292 N.W.2d
655 (1980). The supreme court affirmed the court of appeals decision and its holding
that Wis. STAT. § 144.445 (1975) does not authorize the DNR to contravene a county
zoning ordinance prohibiting the use of certain lands in the county for solid waste
disposal sites. However, the supreme court refused to adopt and affirm the court of
appeals analysis which led to a construction of the 1977 amendments to § 144.445
contained in 1977 Wis. Laws 377. The supreme court held that this analysis is obiter
dicta since the case was controlled by the laws of 1975. 96 Wis. 2d at 732, 292 N.W.2d
at 656. With respect to the 1977 amendments to Wis. STAT. § 144.445, the court of
appeals ruled that since the legislature failed to expressly provide any legislative override expressly with respect to local zoning ordinances which are exclusionary, such
omission was tantamount to not providing the DNR with such override authority.
See Nelson, 88 Wis. 2d at 15, 276 N.W.2d at 309.
146. 105 Wis. 2d 721, 315 N.W.2d 378 (Ct. App. 1981).
147. The difference between a legislative-type hearing and a contested case hearing has been described in numerous cases in Wisconsin. See, e.g, Hall v. Banking
Review Bd., 13 Wis. 2d 359, 108 N.W.2d 543 (1961); City of Milwaukee v. Public
Serv. Comm'n, 11 Wis. 2d 111, 104 N.W.2d 167 (1960); Park Bldg. Corp. v. Industrial
Comm'n, 9 Wis. 2d 78, 100 N.W.2d 571 (1960).
148. See Wis. STAT. § 227.022 (1979).
149. See id. § 227.07 (1979).
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case proceeding as a vehicle for expressing their opposition
given the broader due process protections afforded them in
adversarial proceedings.
In Town of Two Rivers the availability of a contested case
hearing at the feasibility report stage centered upon an interpretation of sections 227.064(1)150 and 144.44(2)(e)' 5 ' of the
Wisconsin Statutes. In general, section 227.064(1) states that
a person is entitled to a contested case hearing if a hearing of
some type is available to the petitioner under the applicable
law.' 52 Since some type of hearing is available upon filing a
feasibility report for a disposal site under section
144.44(2)(e), the court ruled that a contested case may be
53
available under section 227.064(1) for interested parties.
Persons opposed to a site who exhibit the requisite standing
are afforded the broad procedural protection of a contested
150. Wis. STAT. § 227.064(1) (1979) provides in relevant part as follows: "In addition to any other right provided by law, any person filing a written request with an
agency for hearing shall have the right to a hearing which shall be treated as a contested case if [the criteria in (a)-(d) are met]."
151. Wis. STAT. A . § 144.44(2)(1) (West Supp. 1982-1983) provides in relevant
part as follows:
Within 30 days after the notice under par. (k) is published, any county, city,
village or town, the applicant or any 6 or more persons may file a written
request for an informational hearing on the matter with the department. The
request shall indicate the interests of the municipality or persons who file the
request and state the reasons why the hearing is requested.
152. In the Town of Two Rivers decision, the court interpreted § 227.064(1) as
follows:
The first clause of sec. 227.064(l), Stats., establishes a prerequisite. At the outset, citizens must first previously have been accorded at least some "right" to a
hearing elsewhere in the statutes. The language of the clause squarely tells us
that this statute is but a supplement to a right previously accorded and is not
intended to determine who has a right to a hearing in the first instance.
The plain and common meaning of sec. 227.064(1), Stats., then, is that citizens must have a right to some kind of a hearing in the first instance. If they
do, then the citizens can request that the hearing be conducted as a contested
case in lieu of, and not in addition to, a different kind of hearing.
105 Wis. 2d at 729, 315 N.W.2d at 381.
153. The court of appeals in Town of Two Rivers stated as follows:
By implementing the plain and unambiguous language of sec. 227.064,
Stats., we find that the petitioners in this action have standing to demand a
hearing since that standing is given by sec. 144.44(2)(e), Stats. The petitioners,
further, have a right to change the hearing from a legislative one to a contested
case if they meet the criteria set forth in sec. 227.064(l)(a)-(d), Stats.
105 Wis. 2d at 731, 315 N.W.2d at 382.
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case to oppose a proposed disposal site
at the feasibility re54

port stage under the court's analysis.'

The court's decision is also noteworthy in that it suggests

that a broad category of persons may exhibit the requisite

standing to request a contested case hearing. 15 5 Land owners
contiguous to the solid waste site, the municipality containing the proposed site and possibly some noncontiguous land
owners would have standing to challenge
a proposed dispo56
sal site under the court's decision.
154. The Town of Two Rivers case is also noteworthy in that the court rejected the
argument of the petitioners that they were entitled to two hearings - a legislative and
a contested case hearing - at the feasibility report stage. In addition, albeit in dicta,
the court stated that the hearing at the feasibility report stage is the sole opportunity
for a hearing for any interested parties in the licensing process for disposal sites. The
court ruled that a similar hearing was not available at the plan of operation and licensing stages for the disposal sites. In this regard, the court held as follows:
We note, however, that there is no right of citizens to demand a hearing of
any sort at the other two stages of the site aproval [sic] process, ie., planning
and licensing. Therefore, the site feasibility stage presents the sole opportunity
for properly affected citizens to demand the broad input into the decision-making process that can only be afforded by a contested hearing.
105 Wis. 2d at 730, 315 N.W.2d at 381.
155. These requisite standards for establishing contested case standing are found
in Wis. STAT. § 227.064(l)(a)-(d) (1979), which states that a case shall be treated as
contested if:
(a) A substantial interest of the person is injured in fact or threatened with
injury by agency action or inaction;
(b) There is no evidence of legislative intent that the interest is not to be
protected;
(c) The injury to the person requesting a hearing is different in kind or degree
from injury to the general public caused by the agency action or inaction; and
(d) There is a dispute of material fact.
156. The court's analysis regarding standing in Town of Two Rivers is as follows:
The DNR argues that the petitioners in the Two Rivers case suffered no
injury distinct from that of the general public. We disagree. Seven petitioners
in that case were owners of the land being sought as the landfill or were contiguous neighbors. These petitioners made allegations that the proximity of the
landfill would harm property values, would subject the area to environmental
pollution, would damage a substantial amount of wetlands, would harm the
navigational stream near the landfill, would threaten the private wells, and
would produce serious drainage and other topographical changes. We conclude these petitioners have adequately shown potential injury different from
the potential injury to the general public.
105 Wis. 2d at 739, 315 N.W.2d at 385-86. Although the court's decision, on its face,
is limited to a town and contiguous land owners, the language in the decision could
apply to noncontiguous land owners located near the site if they could establish that
the landfill would have an adverse affect on their property values, harm a navigable
stream running adjacent to their property, produce serious drainage problems on their
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The Nelson and Town of Two Rivers decisions operated
to strengthen the already powerful forces acting to thwart
successful siting of disposal facilities. These forces, when
coupled with the regulatory gap in the RCRA, raise the possibility that Wisconsin would face a severe shortage of disposal sites if a compromise mechanism for siting were not
formulated by the Wisconsin Legislature. Indeed, this concern was alluded to in Nelson but was dismissed by the court
of appeals as unrealistic:
The DNR asserts that to hold that it has no authority to
veto local zoning ordinances prohibiting sanitary waste disposal sites in certain areas will lead to a mushrooming of
such ordinances forbidding the use of all local land for
waste disposal and a consequent frustration of legislative
purpose. We will be "up to our ears" in undisposable garbage, it argues, since "nobody lives in a dump." This argument presupposes bad faith on the part of local units of
has refused to echo or
government which the legislature
157
share to the present date.
If there ever was any doubt about the legislature's perception of the motivation behind exclusionary zoning prior
to Nelson, these doubts would have to be dismissed by the
enactment of chapter 374. In addition to clarifying the parties' rights under the licensing process for disposal sites, this
new law provides an arbitration process for determining
whether local approvals will be required prior to licensing
disposal sites in Wisconsin.
B.

The New Wisconsin Waste Management Program

The new Wisconsin Waste Management Program
(WMP) became effective May 7, 1982,15 and generally approperty or threaten the private wells through migration of the underground water to
their property.
157. Nelson, 88 Wis. 2d at 14, 276 N.W.2d at 308. It should be noted that in
another recent case, the court of appeals held that the county board had authority
under Wis. STAT. § 59.97(9) (1979) to rezone county-owned land to permit a sanitary
landfill site even though this use was contrary to an existing town zoning ordinance.
See Town of Ringle v. County of Marathon, 99 Wis. 2d 394, 299 N.W.2d 284 (Ct.
App. 1980).
158. 1981 Wis. Laws 374. On December 7, 1981 the Assembly Committee on
Environmental Resources introduced 1981 Assembly Bill 936 at the request of the Ad
Hoc Committee on Hazardous Waste Management. Assembly Bill 9S6 was the result
of 16 months of preparatory work by the Ad Hoc Committee, which consisted of 17
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plied to solid and hazardous waste activities. The heart of
the WMP is a site approval process which is an innovative
approach to the problem of local opposition. The WMP represents a compromise between the warring factions involved
in the disposal site approval process in that it codifies Town
of Two Rivers and overrules Nelson.
Under the WMP an owner of a proposed new or expanded disposal site must seek a license from the DNR prior
to con~mencing disposal activities. 59 The licensing process
essentially involves three stages: feasibility, 10 plan of operation 16' and licensure. 62 The WMP has added two new
stages: local approvals 63 and negotiation-arbitration. 164 An
understanding of the interrelationship among all these stages
is important to appreciate the mechanism chosen by the legislature to overrule the Nelson decision and adopt the Town
of Two Rivers decision in the site approval process.
1. Local Approval
The first required step 165 a facility owner must take is to
seek local approvals from the municipality where the promembers including Representative Mary Lou Munts (co-chairperson), Senator
Thomas Hamisch (co-chairperson), Representative Daniel Fischer, Representative
Randall Knox, Senator Donald Hanaway, Senator Joseph Strohi and eleven other
members who represented consumer groups, industry or government. The legislature
adopted Assembly Substitute Amendment 4 to 1981 Assembly Bill 936, as amended
by Assembly Amendments 1, 2, 4, 6, 7, 9, 11, 12 and 13 and Senate Amendment 2.
The Act was numbered Chapter 374 (Laws of 1981) and took effect May 7, 1982.
159. 1981 Wis. Laws 374 § 46 (codified at Wis. STAT. ANN. § 144.44(4)(a) (West
Supp. 1982-1983)). This section reads as follows: "No person may operate a solid
waste facility or hazardous waste facility unless the person obtains an operating license from the department ...
160. 1981 Wis. Laws 374 § 36 (codified at Wis. STAT. ANN. § 144.44(2) (West
Supp. 1982-1983)). Like its predecessor statute, this recreated statute requires the
solid waste or hazardous waste facility to submit a feasibility report to the Department of Natural Resources.
161. 1981 Wis. Laws 374 § 39 (codified at Wis. STAT. ANN. § 144.44(c)(ar) (West
Supp. 1982-1983). This section requires a proposed facility to submit a plan of
operation.
162. 1981 Wis. Laws 374 § 46.
163. 1981 Wis. Laws 374 § 36 (codified at Wis. STAT. ANN. § 144.44(2) (West
Supp. 1982-1983)); 1981 Wis. Laws 374 § 35 (codified at Wis. STAT. ANN.
§ 144.44(Im) (West Supp. 1982-1983)). Taken together, these two sections require a
solid waste and hazardous waste facility owner to seek local approval from a municipality for the site prior to filing a feasibility report with the Department.
164. 1981 Wis. Laws 374 § 78 (codified at Wis. STAT. ANN. § 144.445 (West
Supp. 1982-1983)).
165. The proposed site owner has the option of filing an initial site report. An
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posed site will be located. 166 The term "local approvals"
means any legislative requirement imposed on a facility
owner by a municipality, county or special purpose district. 167 The municipality must provide the applicant with a
list of all required local approvals within fifteen days after a
request.t 68 The applicant must take all reasonable steps to
obtain local approvals 169 and may not fie a feasibility report
initial site report is a preliminary document submitted prior to the feasibility report
and is used to obtain an opinion from the DNR on the potential of the proposed site
for development as a waste facility. This stage is optional with an applicant. See
Wis. ADMIN. CODE §§ NR 180.06(1), .13(5) (1981). The information which must be
included in an initial site report for a land disposal site is found in Id § NR
180.13(5)(b) (1981).
166. Provisions requiring submittal to local approvals apply to a facility for
which an initial site report is submitted after March 15, 1982, or, if no initial site
report is submitted, for which a feasibility report is submitted after March 15, 1982.
The WMP also provides transition periods for facilities that are already in the siting
process. An applicant who submitted a feasibility report prior to March 15, 1982,
may elect either to proceed under the prior site approval statutes or elect to be subject
to the new provisions of the WMP regarding applicability of local approvals and the
negotiation and arbitration process. It is important to note that an applicant who
submitted an initial site report but not a feasibility report prior to March 15, 1982,
must negotiate and arbitrate as required by WMP. An existing facility is not subject
to any local approvals except those made applicable by a negotiated agreement or
arbitration award. Finally, county solid waste and hazardous waste disposal facilities
for which an initial site report is submitted after March 15, 1982, is subject to the
requirement for seeking local approvals in the same manner as any other new or
expanded disposal facility. The requirement operates to overrule the Town ofBingle
case which held that counties may acquire land subject to a town zoning ordinance
and then rezone the land to permit a use proposed by the county. See Town of Ringle
v. County of Marathon, 104 Wis. 2d 297, 311 N.W.2d 595 (1981). These transition
provisions relating to local approvals are contained in 1981 Wis. Laws 374 § 143.
167. 1981 Wis. Laws 374 § 78 (codified at Wis. STAT. ANN. § 144.445(3)(d) (West
Supp. 1982-1983)). This section reads as follows: "'Local approval' includes any
requirement for a permit, license, authorization, approval, variance or exception or
any restriction, condition of approval or other restriction, regulation, requirement or
prohibition imposed by a charter ordinance, general ordinance, zoning ordinance,
resolution or regulation by a town, city, village, county or special purpose district
168. 1981 Wis. Laws 374 § 35 (codified at Wis. STAT. ANN. § 144.44Qm)(b) (West
Supp. 1982-1983)), provides as follows:
Within 15 days after the receipt of a request from the applicant, a municipality
shall specify all local approvals for which applications are required or issue a
statement that there are no applicable local approvals. Prior to constructing a
solid waste disposal facility or a hazardous waste facility, the applicant shall
apply for each local approval required to construct the waste handling portion
of the facility.
169. Wis. STAT. ANN. § 144.44(lm)(c) (West Supp. 1982-1983). The applicant is
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with the DNR until at least 120 days after submitting a re70
quest for local approvals with the municipality.'
After the applicant files a request for local approvals, the
applicant may enter the negotiation-arbitration and feasibility report stages simultaneously. Each stage is described
separately in this article for purposes of clarity beginning
with the negotiation-arbitration stage.
2.

Negotiation-Arbitration

Negotiation-arbitration begins when one of the "affected
municipalities" adopts a "siting resolution."' 17 1 An affected
municipality is the governing entity whose boundaries include the proposed disposal site or a municipality that is located within 1,200 feet of the boundary of the site.1 72 The
siting resolution declares the affected municipality's intent to
negotiate and arbitrate with the applicant concerning the
proposed facility.' 73 The siting resolution must be adopted
within 120 days after the applicant fies a request for local
approval or the municipality receives an application for local approval. 74 The affected municipality must mail the sitnot required to seek judicial review of the decisions of the local unit of government
when seeking local approvals. If the required local approval inhibits the ability of the
applicant to obtain data required to be submitted in the feasibility report or environmental impact report, the applicant may petition the DNR to waive the applicability
of the local approval. If the Department determines at a hearing that the local approval is unreasonable, the Department is required to waive the applicability of the
local approval. Id § 144.44Qm)(d).
170. 1981 Wis. Laws 374 § 36 (codified at Wis. STAT. ANN. § 144.44(2)(b) (West
Supp. 1982-1983)). If the municipality has no applicable local approvals, the feasibility report may be filed only after 120 days have expired and the municipality has
received a statement to that effect. If the municipality does not respond within 15
days of a request for a list of all local approvals, the applicant is authorized to file a
feasibility report 120 days after the expiration of the 15 day time limit.
171. 1981 Wis. Laws 374 § 78 (codified at Wis. STAT. ANN. § 144.445(6) (West
Supp. 1982-1983)). Generally speaking, only new or expanded facilities that have
filed an initial report or feasibility report after March 15, 1982, may be subject to
those procedures if the applicant and one of the affected municipalities agree to the
applicability of the procedures or the facility is not closed by the closure date provided in the feasibility report. Wis. STAT. ANN. § 144.445(12)(c) (West Supp. 19821983).
172. 1981 Wis. Laws 374 § 21 (codified at Wis. STAT. ANN. § 144.43(1) (West
Supp. 1982-1983)).
173. 1981 Wis. Laws 374 § 178 (codified at Wis. STAT. ANN. § 144.445(6)(a)
(West Supp. 1982-1983)).
174. Id See also supra notes 165-71 and accompanying text. If no "affected mu-
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ing resolution to the applicant and the Waste Facility Siting
Board (Board).
The Board is created by the WMP and consists of seven
members who are appointed by the governor.175

The

Board's responsibilities include general supervisory responsibilities over the negotiation-arbitration process. It has the
authority to issue the final arbitration decision relating to
various issues including76the applicability of local approvals
to the disposal facility.

After the Board receives copies of the siting resolution,
the Board must send notices to any other affected municipalities, which in turn have fourteen days to adopt siting resolutions.177
An affected municipality adopting a siting
resolution has fourteen days to appoint members to a local
committee which is created for the purpose of negotiating
and arbitrating with the applicant. 78 Affected municipalities
that fail to adopt siting resolutions cannot participate in the
negotiation-arbitration process.
After a local committee is formed, negotiations may begin between the applicant for the site and the local committee. Negotiations may cover any topic except the following:
the need for the facility, and any proposal which would
make the applicant's responsibilities less stringent than required under an approved feasibility report or plan of operation. 179 If a negotiated agreement on all issues relating to the
nicipality" adopts a siting resolution within this 120 day time period, the applicant
may continue in the site approval process without negotiating or arbitrating and is not
subject to any local approvals. Wis. STAT. ANN. § 144.445(6)(a) (West Supp. 19821983).
175. 1981 Wis. Laws 374 § 3 (codified at Wis. STAT. ANN.§ 15.101(12) (West
Supp. 1982-1983)). The seven members consist of the Secretaries of the Departments
of Industry, Labor and Human Relations; Transportation; Agriculture, Trade and
Consumer Protection; and Development; two town officials; and one county official.
176. 1981 Wis. Laws 374 § 78 (codified at Wis. STAT. ANN.§ 144.445(10) (West
Supp. 1982-1983)).
177. Wis. STAT. ANN.§ 144.445(6)(b) (West Supp. 1982-1983).
178. Id § 144.445(7). A town, city or village in which all or a portion of the
facility is proposed to be located is authorized to appoint four members to a local
committee. No more than two can be elected officials. The county in which the site
of all or a portion of the facility is proposed may appoint two members. All other
affected municipalities may each appoint one member to the local committee. 1d
179. Id § 144.445(8)(a). Negotiating sessions and separate meetings of the local
committee are subject to the open meetings law. Id § 144.445(9)(a). Either party
may petition the Board for a determination as to whether a proposal is a proper sub-
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facility is not reached within 120 days from the adoption of
the siting resolution,18 0 the applicant or the local committee
8
may petition the Board to commence arbitration.' '
Generally speaking, within ninety days of filing the arbi-

tration petition, each side must submit its best arbitration offer to the Board. 8 2 The best offer is limited to eight topics
which include the applicability of any "pre-existing local approvals." Pre-existing local approvals means local approvals
in effect at least fifteen months prior to the filing of the feasibility report with the DNR.18 3 However, the topic of a final
ject for negotiation. The Board must conduct a hearing and render a decision within
14 days after receipt of the petition. Id § 144.445(9)(b). Either side may request
mediation during negotiations. However, the mediator may not compel a settlement.
Id § 144.445(9)(c). The failure without good reason of a party to participate in negotiating sessions constitutes default. If the applicant defaults during the negotiation
process, the applicant may not construct the facility. If the local committee defaults,
the applicant may continue to seek state approval and the facility is not subject to any
local approval. Id § 144.445(9)(d). Also, any item proposed to be included in the
negotiated agreement which affects an applicant's responsibilities under an approved
feasibility report or plan of operation may be submitted to the DNR for a determination. The DNR must make a determination as to whether the agreement would create responsibilities less stringent than required under the approved report or plan. If
found less stringent, the DNR rejects those items. Id § 144.445(9)(e).
180. In the event an agreement is reached on any issues during negotiation, the
written agreement must be submitted for approval by the governing body of each
municipality where the facility is to be located. If it is approved, it is binding on the
affected municipalities and if it is not approved, the negotiated agreement is void. Id
§ 144.445(9)(f. The applicant or the local committee may submit an individual written petition to the Board to initiate arbitration after at least 120 days have expired
from the date the Board issued a notice that a siting resolution has been adopted by
an affected municipality. Id § 144.445(10)(b).
181. Abitration may be commenced by the applicant and the local committee
submitting a joint written petition to the Board to initiate arbitration at any time. In
the alternative, either the applicant or the local committee may submit individual
written petitions. However, individual petitions may not be submitted until 120 days
have expired after the Board issues a notice that the affected municipality has adopted
a siting resolution. Id § 144.445(10)(a)-(b).
182. Upon receiving a petition to initiate arbitration, the Board has the option to
compel the parties to negotiate for at least another 30 days if the Board is of the
opinion that any negotiation may result in an agreement. In the alternative, the respective parties are required to submit their final offers to the Board within 90 days of
receiving notice from the Board. Id § 144.445(10)(c). In the event the applicant fails
to submit a final offer within this 90-day limit, the applicant may not construct or
operate the facility. If the local committee fails to submit a final offer within the time
limit, the applicant may continue to seek state approval and is not required to be
subject to any local approval. Id § 144.445(10)(c).
183. 1981 Wis. Laws 374 § 78 (codified at Wis. STAT. ANN. § 144.445 (West
Supp. 1982-1983)). The 15-month period is calculated from the date of filing of the
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offer must have been the subject of the negotiation. 8 4
The Board must conduct a public hearing regarding the

parties' final offers within thirty days of receipt of the offers.18 5 If the Board accepts one of the offers, it must issue an

arbitration award adopting, without modifications, either
party's final offer within ninety days of receipt of the final
offers. However, the Board may delete items not subject to
arbitration or contrary to legislative intent. An arbitration
award requires an approval of at least five of the seven

Board members.18 6 If the Board fails to issue an arbitration
award during this period, the governor of Wisconsin must
issue an arbitration
award within 120 days of receipt of the
final offers.18 7
feasibility report or the initial site report, whichever occurs first. Wis. STAT. ANN.
§ 144.445(3)(fm) (West Supp. 1982-1983). Generally speaking, a new or expanded
facility is not subject to any local approvals which are not "pre-existing local approvals" unless they are specified as applicable in a negotiated agreement. Id
§ 144.445(5).
184. The eight topics which are proper subjects of arbitration are as follows:
(1) Compensation to any person for substantial economic impacts which
are a direct result of the facility including insurance and damages not covered
by the waste management fund.
(1m) Reimbursement of reasonable costs, but not to exceed $2,500, incurred by the local committee relating to negotiation, mediation and arbitration activities under this section.
(2) Screening and fencing related to the appearance of the facility. This
item may not affect the design capacity of the facility.
(3) Operational concerns including, but not limited to, noise, dust, debris,
odors and hours of operation but excluding design capacity.
(4) Traffic flows and patterns resulting from the facility.
(5) Uses of the site where the facility is located after closing the facility.
(6) Economically feasible methods to recycle or reduce the quantities of
waste to the facility ....
(7) The applicability or nonapplicability of any preexisting local
approvals.
Id § 144.445(8)(b). Assembly Bill 936, as introduced by the Committee on Environmental Resources on February 4, 1982, did not authorize the applicability of local
approvals to be the subject of arbitration. This proposal, as originally introduced by
the Committee on Environmental Resources, was in the true sense of the phrase, a
"legislative override of exclusionary zoning law" relating to disposal sites.
185. Wis. STAT. ANN. § 144.445(10)(f) (West Supp. 1982-1983).
186. Id § 144.445(10)(g).
187. Id It should also be noted the scope of review for the arbitration award is
quite narrow. In particular, sections 788.09 to 788.15 apply to arbitration awards
under the WMP. Wis. STAT. ANN. § 144.445(10)(i) (West Supp. 1982-1983). See also
id § 227.064(5), .22(2).
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The negotiation-arbitration procedure in the WMP represents a compromise between the warring factions on the
issue of local approval for siting of waste disposal facilities.
While the procedure does not guarantee the state's ability to
override the local approval process in every case, the procedure operates to empower the Board or the governor to decide if a local approval is in the best. interest of the state.
Since the procedure takes the final decision on local approval out of the exclusive domain of the affected municipality, it operates to overrule Nelson and helps fill the siting gap
left by the RCRA.
3.

Feasibility Report and Hearing Procedures

The new provisions relating to the feasibility report stage
in the WMP also represent a political compromise between
opposing factions in the siting controversy. The legislature
has decided to codify the Wisconsin Supreme Court's opinion in Town of Two Rivers.' 88 While parties opposed to a site
are provided the opportunity to request a contested case
hearing, the legislature restricts its availability to the feasibility report stage and expressly states that it is not available
at the plan of operation, licensure or Environmental Impact
Statement (EIS) stages.'8 9 Although this provision may
serve to shorten the time necessary to license a new waste
disposal site in Wisconsin, a review of the complete licensing
process under the WMP serves to illustrate that the road to
full operation is still a lengthy one.
After the expiration of 120 days from the date of first
seeking local approval, the applicant must file a feasibility
report with the DNR.1 90 The feasibility report is the first
major document filed by the applicant in the site approval
process. It is usually prepared by an engineer and includes a
summary of site characteristics as well as preliminary design

concepts. 191
188. See supra notes 150-56 and accompanying text.
189. See 1981 Wis. Laws 374 § 134 (codified at Wis. STAT. ANN. § 227.064(5)
(West Supp. 1982-1983)); 1981 Wis. Laws 374 § 36 (codified at Wis. STAT. ANN.
§ 144.44(2)(m) (West Supp. 1982-1983)).
190. 1981 Wis. Laws 374 § 36 (codified at Wis. STAT. ANN. § 144.44(2)(a)-(b)
(West Supp. 1982-1983)).
191. Wis. STAT. ANN. § 144.44(2)(f) (West Supp. 1982-1983). See also Wis. ADMIN. CODE §§ NR 180.06-.13(6) (1981).
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After the DNR determines that the feasibility report is
complete, 192 it must issue a preliminary determination of the
need for an EIS.193 The WMP mandates an EIS for a proposed new hazardous site if the area is greater than eighty
1 94
acres or the total volume exceeds one million cubic feet. If
an EIS is required, the DNR must conduct a hearing on the
adequacy of the EIS as a legislative-type hearing and issue a
decision within thirty days after the close of the hearing.
prior to proceeding with
The EIS process must be conducted
95
process.
review
the feasibility
After the feasibility report is determined to be complete
and the EIS process is completed, the DNR is required to
publish a Class 1 notice of that fact. 196 Within thirty days of
the publication of the notice, any municipality or six persons
may file a written request for a hearing. The hearing will be
treated as a contested case if requested as such and if the
petitioners meet the three conditions for standing in contested cases. 197 The availability of a contested case hearing
at the feasibility stage is a codification of the Town of Two
Rivers decision. If the DNR determines that the petitioners
are entitled to a contested case hearing, 198 the hearing must
be conducted within 120 days of the request and a decision
192. Wis. STAT. ANN. § 144.44(2)(g) (West Supp. 1982-1983).

193. Id § 144.44(2)(i).
194. 1981 Wis. Laws 374 § 98 (codified at Wis. STAT. ANN. § 144.68 (West Supp.
1982-1983)).
195. Wis. STAT. ANN. § 144.44(2)0) (West Supp. 1982-1983).
196. Id § 144.44(2)(k). A Class I notice must be published in the official newspaper or, if none exists, in a newspaper likely to give notice in the area of the proposed facility. The notice must invite the submission of written comments within 30
days after the notice is published. Id
197. Id § 144.44(2)(m). The three conditions are as follows:
(1) A substantial interest of the person requesting the treatment of the
hearing as a contested case is injured in fact or threatened with injury by the
department's action or inaction on the matter.
(2) The injury to the person requesting the treatment of the hearing as a
contested case is different in kind or degree from injury to the general public
caused by the department's action or inaction on the matter, and
(3) There is a dispute of material fact.
Id
198. If the Department denies the request for the contested case hearing, the decision shall be in writing, must state the reasons for the denial and is an order reviewable under Wis. STAT. ch. 227. See 1981 Wis. Laws 374 § 37 (codified at Wis. STAT.
ANN. § 144.44(2r) (West Supp. 1982-1983)).
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on site feasibility must be issued within ninety days of completion of the hearing. 99
In the event a legislative-type hearing is requested by the
municipality or six persons,2co the hearing may be conducted
by the DNR, and must be held within.sixty days of the deadline for requesting a hearing. A decision on site feasibility

must be rendered within sixty days of the adjourned date of

the hearing.2° ' In the event no request for any hearing is

made within thirty days of publication of the official Class 1
notice, a legislative-type hearing may still be held if the
DNR determines that there is a substantial public interest in
such a hearing. 2 Regardless of the type of hearing held on
the feasibility report, the adequacy of the EIS is not subject
to challenge at the hearing,20 3 the DNR must issue a final
determination with findings of fact and conclusions of
law,2 04 and the final determination is subject to judicial
review.205
In the event a favorable determination on the feasibility
report is received by the DNR, the applicant must fie a plan
of operation with the DNR. 20 6 The plan of operation is the
199. Wis. STAT. ANN. § 144.44(2r)(d) (West Supp. 1982-1983). If the contested
case hearing is held, the DNR must choose one of the following procedures for making the final determination of feasibility under the contested case procedures contained in Wis. STAT. ch. 227 (1979): (1) the DNR's hearing examiner may determine
the feasibility of the site, subject to review by the Secretary of the Department of
Natural Resources; (2) the Secretary of the Department may determine the feasibility
of the site, based on the record prepared by the hearing examiner and certified to the
Secretary without a proposed decision of the hearing examiner; or (3) the Secretary of
the Department may determine the feasibility of the site, based on the record and a
proposed decision prepared by the DNR's hearing examiner. See Wis. STAT.
§ 227.09 (1979).
200. 1981 Wis. Laws 374 § 36 (codified at Wis. STAT. ANN. § 144.44(2)() (West
Supp. 1982-1983)). Even though a contested case hearing is requested, if the feasibility report pertains to the initial licensure or of modification to an existing solid waste
disposal facility or a hazardous waste treatment storage or disposal facility, a legislative-type hearing will be held.
201. 1981 Wis. Laws 374 § 37 (codified at Wis. STAT. ANN. § 144.44(2g), (2r)
(West Supp. 1982-1983)).
202. Wis. STAT. ANN. § 144.44(2g)(a)(2) (West Supp. 1982-1983).
203. 1981 Wis. Laws 374 § 36 (codified at Wis. STAT. ANN. § 144.44(2)(n)(3)
(West Supp. 1982-1983)).
204. Wis. STAT. ANN. § 144.44(2)(o) (West Supp. 1982-1983).
205. Id § 227.15-.21.
206. 1981 Wis. Laws 374 § 41 (codified at Wis. STAT. ANN. § 144.44(3)(b) (West
Supp. 1982-1983)). The applicant may submit a plan of operation with the feasibility
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second major document filed by the applicant in the site ap-

proval process and consists of a complete description of the
operations of the facility including its location, design, construction, sanitation, closing and long-term care.20 7 The
DNR must issue a decision on the plan within ninety days
after it is submitted.2 °8 Under the WMP, no parties are entitled to a hearing at the plan of operation stage.2 °9 The unavailability of a hearing at this stage operates to codify part
of the Town of Two Rivers decision. 210 Although the DNR's
decision on the plan of operation is subject to judicial renot
view, the scope of review regarding this decision does
21 1
report.
feasibility
the
on
decision
DNR's
the
include
The final stage in the site approval process is the licensing stage. The applicant is entitled to a license only if all of
the following are obtained: (1) a favorable determination on
a feasibility report; (2) an approved plan of operation; and
(3) construction completion in accordance with the approved
plan.21 2 There is no right to a hearing at this stage of the
approval processe2 1 3 and any judicial review of a decision to
report or at any time after the feasibility report is submitted. If the plan of operation
is submitted prior to the final determination of feasibility, the plan of operation is not
subject to review at a hearing on the feasibility report. The plan of operation is also
not subject to judicial review when review is sought on the DNR's final decision of
the feasibility report. See 1981 Wis. Laws 374 § 40 (codified at Wis. STAT. ANN.
§ 144.44(3)(ag) (West Supp. 1982-1983)).
207. 1981 Wis. Laws 374 § 41 (codified at Wis. STAT. ANN. § 144.44(3)(b) (West
Supp. 1982-1983)); Wis. ADMIN. CODE §§ NR 180.06(1), .13(7) (1981).
208. Wis. STAT. ANN. § 144.44(3)(c) (West Supp. 1982-1983). In the event the
plan of operation was submitted prior to a favorable determination on the feasibility
report, the DNR must issue its decision on the plan of operation within 60 days of a
favorable determination on the feasibility report.
209. 1981 Wis. Laws 374 § 134 (codified at Wis. STAT. ANN. § 227.064(5) (West
Supp. 1982-1983)). Although there is no statutory right to a hearing before the Department considering the plan of operation, the Department may grant a hearing
under Wis. STAT. ANN. § 144.431 (West Supp. 1982-1983). See 1981 Wis. Laws 374
§ 44 (codified at Wis. STAT. ANN. § 144.44(3)(g) (West Supp. 1982-1983)); Wis. STAT.
ANN. § 144.44(4) (West Supp. 1982-1983), amended by 1981 Wis. Laws 374 § 46.
210. See supra note 154.
211. 1981 Wis. Laws 374 § 43 (codified at Wis. STAT. ANN. § 144.44(3)(9f) (West
Supp. 1982-1983)).
212. Wis. STAT. ANN. §§ 144.44(2)-(4) (West Supp. 1982-1983).
213. Although there is no statutory right to a hearing before the Department concerning a license, the Department may grant a hearing on the license request under id
§ 144.431(2)(a). 1981 Wis. Laws 374 § 47 (codified at Wis. STAT. ANN. § 144.44(4)(d)
(West Supp. 1982-1983)).
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grant or deny a license does not involve a review of the
DNR's decisions on site feasibility or on the plan of
operation. 1 4
If anything is gleaned from reviewing the new site approval process in the WMP, it is the recognition that this
process is long and very expensive. Not only is the described
process lengthy, but if one considers the likely length of a
contested case hearing at the feasibility report stage as well
as the opportunity for judicial review at the feasibility, plan
of operation and licensure stages, it is not inconceivable that
the whole process could take as long as three to four years
before a license is issued for a new disposal site under the
WMP. Perhaps the greatest tragedy of the WMP is that the
issuance of a license after this arduous process does not
guarantee the right to operate the site unimpeded by those
opposed to the site. This is one gap that the WMP has failed
to close.
IV. THE REMAINING GAP
Nothing in the WMP or the RCRA prevents any person
or group of persons opposed to a licensed hazardous waste
site from seeking injunctive relief to close the site under any
of the available common-law theories. In fact, the RCRA
achas a savings clause which authorizes state common-law
215
relief.
available
of
range
broad
a
seek
to
tions
There are any number of common-law theories which
could form the basis for an action seeking to enjoin the operation of a licensed hazardous waste site even if that site were
in full compliance with the terms and conditions contained
in its license.21 6 A nuisance action could be available based
214. Wis. STAT. ANN. § 144.44(4)(d) (West Supp. 1982-1983).
215. This clause in the RCRA is codified in 42 U.S.C. § 6972(f) (1976) and provides as follows:
Nothing in this section shall restrict any right which any person (or class of
persons) may have under any statute or common law to seek enforcement of
any standard or requirement relating to the management of solid waste or hazardous waste, or to seek any other relief (including relief against the Administrator or a State agency).
216. See Costas v. City of Fond du Lac, 24 Wis. 2d 409, 129 N.W.2d 217 (1964).
In Niagra of Wisconsin Paper Corp. v. Department of Natural Resources, 84 Wis. 2d
32, 268 N.W.2d 153 (1978), the supreme court ruled that the Wisconsin Department
of Natural Resources could not impose any requirements in an NPDES permit which
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upon a claim that there is a likelihood of improper handling
of hazardous waste on the licensed site.217 Also, a negligence

theory may form the basis for injunctive relief.218 It is indeed significant that evidence of compliance with applicable
regulations, such as the WMP, does not insulate a licensed
site from a negligence action. 9
The parties opposed to a licensed site may also seek pre-

liminary injunctive relief based upon the common-law theory of trespass. 22 0 However, the likelihood of a successful
were more stringent than those mandated by federal law. This decision was based
upon a specific section in the Wisconsin Pollution Discharge Elimination System
which expressly prohibited more stringent provisions in the Wisconsin law than appear in the Federal Water Pollution Control Act. See Wis. STAT. ANN. § 147.035
(West Supp. 1982-1983). There is no comparable provision in the WMP. Thus, it is
reasonable to assume that one could argue that more stringent standards could be
applied in a common law action against a licensed waste disposal site.
217. There are two types of nuisance actions recognized in common law. A
"public nuisance" is defined in RESTATEMENT (SECOND) OF TORTS § 821B (1979) as
follows:
(I) A public nuisance is an unreasonable interference with a right common to the general public.
(2) Circumstances that may sustain a holding that interference with a
public right is unreasonable include the following:
(a) Whether the conduct involves a significant interference with the
public health, the public safety, the public peace, the public comfort or the
public convenience, or
(b) whether the conduct is proscribed by a statute, ordinance or administrative regulation, or
(c) whether the conduct is of a continuing nature or has produced a
permanent or long-lasting effect, and, as the actor knows or has reason to
know, has a significant effect upon the public right.
A "private nuisance" is defined in the RESTATEMENT (SECOND) OF TORTS § 821D
(1979) as "a nontrespassory invasion of another's interest in the private use and enjoyment of the land." Hazardous waste could be classified as a public nuisance if there is
an allegation of improper handling of the waste, and could support a claim for a
private nuisance action which involves interference with the land such as possible
future pollution of private wells.
218. W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 89 (4th ed. 1971); RESTATEMENT (SECOND) OF TORTS §§ 286 & 288C (1965).
219. Evidence of compliance with applicable regulations in conformity with industry-wide practice is merely presumptive evidence of due care and is not conclusive. See Brandes v. Burbank, 613 F.2d 658 (7th Cir. 1980) (applying Indiana law).
220. The tort of trespass is defined in the RESTATEMENT (SECOND) OF TORTS
§ 158 (1965) as follows:
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is slim since intent of the
claim for any relief on this theory
221
trespasser must be established.
The final possible basis for a common-law action is the
concept of abnormally dangerous activities.222 This theory
may form the basis of injunctive relief against a licensed site
even though there is full compliance with all applicable regulations and there is no evidence of negligence on the part of
the owner of the licensed site.223
The possibility of a locally elected circuit court judge in
the county where a site is located issuing a preliminary injunction against a licensed site which has survived the long
road to licensure under the WMP is a real one. One has
only to look to the neighboring state of Illinois to find an
One is subject to liability to another for trespass, irrespective of whether he
thereby causes harm to any legally protected interest of the other, if he intentionally
(a) enters land in the possession of the other, or causes a thing or a third
person to do so, or
(b) remains on the land, or
(c) fails to remove from the land a thing which he is under a duty to
remove.
221. If the trespasser is merely negligent within the meaning of the conduct described in the RESTATEMENT (SECOND) OF TORTS § 158 (1965), there is no liability
under this common law theory.
222. The elements of a cause of action based upon "abnormally dangerous activities" are described in the RESTATEMENT (SECOND) OF TORTS § 520 (1977) as follows:
In determining whether an activity is abnormally dangerous, the following factors are to be considered:
(a) existence of a high degree of risk of some harm to the person, land
or chattels of others;
(b) likelihood that the harm that results from it will be great;
(c) inability to eliminate the risk by the exercise of reasonable care;
(d) extent to which the activity is not a matter of common usage;
(e) inappropriateness of the activity to the place where it is carried on;
and
(f) extent to which its value to the community is outweighed by its
dangerous attributes.
223. RESTATEMENT (SECOND) OF TORTS § 519 (1977), indicates that liability
under this theory is created on the basis of strict liability:
(1) One who carries on an abnormally dangerous activity is subject to
liability for harm to the person, land or chattels of another resulting from the
activity, although he has exercised the utmost care to prevent the harm.
(2) This strict liability is limited to the kind of harm, the possibility of
which makes the activity abnormally dangerous.
In Silkwood v. Kerr-McGee Corp., 667 F.2d 908 (10th Cir. 1981), cert. granted, 51
U.S.L.W. 3496 (U.S. Jan. 11, 1983), the court ruled that substantial compliance with
preemptive federal regulation in the area of nuclear power does not preclude the operators of a nuclear fuel process plant from liability for damages under the strict liability standard.
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example. In Village of Wilsonville v. SCA Services, Inc. ,224
the village sought preliminary injunctive relief to close a licensed site based upon the theory of common-law nuisance.
After a 104-day hearing, the trial court granted an injunction
even though it found that the likelihood of substantial future
harm was remote. The appeals court 225 and the Illinois
Supreme Court 226 both affirmed the issuance of the injunction. The Illinois Supreme Court's discussion on the evidence as it related to likelihood of future injury at the site
suggests wide discretion for courts on this issue:
In this case there can be no doubt but that it is highly probable that the chemical waste disposal site will bring about a
substantial injury. Without again reviewing the extensive
evidence adduced at trial, we think it is sufficiently clear
that it is highly probable that the instant site will constitute
a public nuisance if, through either an explosive interaction, migration, subsidence, or the "bath tub effect," the
highly toxic chemical wastes deposited at the site escape
and contaminate the air, water, or ground around the site.
That such an event will occur was positively attested to by
several expert witnesses. A court does not have to wait for
it to happen before it can enjoin such a result. Additionally, the fact is that the condition of a nuisance is already
present at the site due to the location of the site and the
manner in which it has been operated. Thus, it is only the
damage which is prospective. Under these circumstances,
if a court can prevent any damage from occurring, it
should do so.227
It is entirely understandable that a locally elected judge
would be subject to intense pressure from his constituents in
any case of this type and the urge to issue an injunction
would be almost irresistible. Given the increased demand
generated by the RCRA and the WMP for more adequate,
environmentally sound waste disposal sites, 22s a satisfactory
mechanism must be found to override injunctive relief. The
legislative override embodied in the negotiation-arbitration
224.
225.
(1981).
226.
227.
228.

86 I11. 2d 1, 426 N.E.2d 824 (1981).
77 Ill. App. 3d 618, 396 N.E.2d 552 (1979), aft'd, 86 Il. 2d 1,426 N.E.2d 824
86 IM.2d 1, 426 N.E.2d 824 (1981).

Id at _, 426 N.E.2d at 836-37.
See generaly Wolf, supra note 132, at 463 passim.
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process does not go far enough since it fails to deal with the
issue of the availability of injunctive relief at the local level.
It is reasonable to assume that the carefully calculated
licensure process under the WMP creates ample opportunity
for the DNR to require adequate environmental safeguards
prior to the issuance of a license to waste disposal sites. The
issuance of the license by the DNR and compliance with its
terms by the site owner should operate to preclude such injunctive relief based upon these common-law theories.
V.

PROPOSALS TO CLOSE THE GAP

It is reasonable to assume that the DNR is endowed with
substantial expertise in the area of environmental regulation
of waste disposal sites.229 The local approval, feasibility report and plan of operation stages as well as the contested
hearing procedures available at the feasibility stage and the
availability of judicial review at all stages operate to ensure
proper engineering design. A waste treatment, storage or
disposal facility which receives a license from the DNR
under this time consuming procedure and complies with all
of its terms and conditions should be insulated from injunction actions based upon common-law theories claiming likelihood of future adverse effects to the environment or public
health. At a minimum, the venue for such injunctive actions
under these circumstances should be limited to prevent a locally elected judge sitting in the court where the site is located from presiding over such actions. The increased
pressures for additional safe waste disposal sites, mentioned
earlier in this article, 230 require a legislative solution for this
final gap in the regulatory framework.
Three alternative proposals are suggested for a legislative
solution: (1) a limited prohibition of common-law actions
seeking injunctive relief; (2) a presumption that injunctive
relief would not be in the public interest; or (3) a limitation
of venue for such injunctive actions to Dane County.
229. See Holtz & Krause, Inc. v. Department of Natural Resources, 85 Wis. 2d
198, 270 N.W.2d 409 (1978); Sanitary Transfer & Landfill v. Department of Natural
Resources, 85 Wis. 2d 1, 270 N.W.2d 144 (1978).
230. See supra notes 129-35 and accompanying text.
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A.

The Limited Injunction Proposal

One possible solution to the problem of the availability
of an injunctive action after licensure would be to absolutely
preclude such relief under the following circumstances:
(1) the waste site has been issued a license under the WMP;
(2) the owner or operator is complying with all the terms and
conditions of the license; (3) the injunctive action is commenced by a party other than the DNR or the Wisconsin
Department of Justice. The following legislative proposal
could be considered for inclusion in the WMP to accomplish
this prohibition:
The courts may not issue a temporary, preliminary or
permanent injunction against the owner or operator of a
solid or hazardous waste facility if the owner or operator
has a license from the Department of Natural Resources
under section 144.44 of the Wisconsin Statutes and has
complied with all the terms and conditions of the license.
This prohibition does not apply to proceedings seeking injunctive relief which are instituted under chapter 144 by
the Department of Natural Resources or the Department
of Justice.
While it is true that private parties generally would be
deprived of an action for injunctive relief under the circumstances described in this proposal, a damage action based
upon common-law tort would be available in the event of a
pollution episode.231 Under this proposal, private parties
would be allowed to seek injunctive relief under these common-law theories if the facility was not complying with the
terms and conditions of its license. Also, private parties
have an available procedure under the WMP to petition the
DNR for a hearing relating to alleged or potential environmental pollution caused by a site?32
231. See supra notes 215-23 and accompanying text.
232. 1981 Wis. Laws 374 § 132 (codified at Wis. STAT. ANN. § 144.975 (West
Supp. 1982-1983)). The DNR must hold a public hearing relating to alleged potential
environmental pollution upon the filing of a verified complaint by six or more citizens. In addition, any six or more citizens or any municipality may petition the Department because of an alleged violation of the hazardous waste regulations or solid
waste regulations by the owner or operator of a solid or hazardous waste facility. See
1981 Wis. Laws 374 § 101 (codified at Wis. STAT. ANN. § 144.725 (West Supp. 19821983)); 1981 Wis. Laws 374 § 80 (codified at Wis. STAT. ANN. § 144.465 (West Supp.
1982-1983)).
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It should be noted that the Department of Justice has
broad powers to seek injunctive relief whenever hazardous
waste activity presents "an imminent and substantial danger
to health or the environment. 233 The public, as well as the
private parties opposed to a site, is provided with adequate
protection by the availability of all these procedures.
This proposal may be subject to constitutional attack on
the ground that it represents an invalid legislative intrusion
upon the powers reserved to the judiciary.234 However, there
are a number of decisions which would suggest that a prohibition of this type would not violate the separation of powers
doctrine under the Wisconsin Constitution. 35
This proposal may also be subject to attack as violative
of the provision in the Wisconsin Constitution which mandates a remedy for all injuries. 36 Since this proposal would
leave intact the damage remedy as well as various administhis avenue
trative procedures for relief,237 it is unlikely that
238
of constitutional attack would be successful.
233. See Wis. STAT. ANN. § 144.72 (West Supp. 1982-1983).

234. Although the principle of separation of powers is not expressly stated in the
Wisconsin Constitution, it is implicit in provisions vesting legislative, executive and
judicial power in three separate branches. WIs. CONST. art. IV, § 1; art. V, § 1; art.
VII, §§ 2, 3(1), 4(3). See State v. Holmes, 106 Wis. 2d 31, 315 N.W.2d 703 (1982).
235. State ex rel. Strykowski v. Wilkie, 81 Wis. 2d 491, 261 N.W.2d 424 (1978).
The court ruled that the chapter establishing the exclusive procedure for prosecuting
malpractice claims against health care providers in Wisconsin does not violate the
separation of powers doctrine since there is judicial power to review a determination
by the panel. In American Furniture Co. v. International Bhd. of Teamsters, 222 Wis.
338, 268 N.W. 250 (1936), the court ruled that the provisions of the Wisconsin labor
code legalizing peaceful picketing during labor disputes so that such activity was not
subject to injunctive relief did not unconstitutionally limit the equitable powers of a
circuit court in violation of the separation of powers doctrine in Wisconsin. It was
and is a well-settled proposition that the court's power to enforce its own orders and
its jurisdiction is subject to reasonable regulation by the legislature. See Upper Lakes
Shipping, Ltd. v. Seafarers' Int'l Union, 22 Wis. 2d 7, 125 N.W.2d 324 (1963). The
legislature may, in the public interest, regulate the exercise of judicial power. See
John F. Jelke Co. v. Beck, 208 Wis. 650, 242 N.W. 576 (1932).
236. WIS. CONsT. art. L § 9 provides: "Every person is entitled to a certain remedy in the laws for all injuries, or wrongs which he may receive in his person, property, or character.

..."

237. See supra notes 231-33 and accompanying text.
238. In Metzger v. Wisconsin Dep't of Taxation, 35 Wis. 2d 118, 150 N.W.2d 431
(1967), the court ruled that the legislature's decision to deny a taxpayer the right to
seek to enjoin the Department of Taxation's assessment of gift taxes did not impinge
upon the separation of powers doctrine since there was an available administrative
tax assessment procedure provided by the statutes for seeking review determinations
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B.

The Presumption Proposal

Generally speaking, an injunction will not be granted if
its issuance will not serve the public interest.239 A proposal
which may serve to mollify the constitutional critics of the
first proposal would involve the use of a presumption that
injunctive relief would not be in the public interest under the
following circumstances: (1) the facility received a license
from the DNR under the WMP; (2) there is no evidence of
the failure of the facility to comply with the terms and conditions of the license; and (3) the action is not commenced
by the DNR or the Wisconsin Department of Justice. The
following legislative proposal could be considered for this
purpose:
In any action seeking temporary, preliminary or permanent injunctive relief against an owner or operator of a
solid or hazardous waste facility licensed under section
144.44 of the Wisconsin Statutes, the court shall presume
that the grant of such relief would not be in the public interest provided that the owner or operator can demonstrate
compliance with all the terms and conditions of the license.
This section does not apply to actions seeking injunctive
relief brought by the Department of Natural Resources or
the Department of Justice.
The legislative use of presumptions as limitations on the
judiciary's injunctive power is not without precedent in Wisconsin. 24° This proposal would not abrogate the use of injunctions in actions based upon common-law tort theories,
but would permit the disposal site to take advantage of an
by the Department. The court concluded that this constitutional provision did not
entitle a person to the exact remedy the person desired but merely to some type of
legal relief. See also American Furniture Co. v. International Bhd. of Teamsters, 222
Wis. 338, 268 N.W. 250 (1936).
239. Gimbel Bros., Inc. v. Milwaukee Boston Store, 161 Wis. 489, 154 N.W. 998
(1915); Pettibone v. LaCrosse & M.R., 14 Wis. 443 (1861).
240. The Wisconsin Fair Dealership Law provides that a violation of this law
shall be presumed to be irreparable harm for purposes of seeking a temporary injunction. Wis. STAT. § 135.065 (1979). There are numerous other examples of the use of
presumptions by legislative decree. Some other examples in Wisconsin include:
(1) presumption against contributory negligence by an infant, Wis. STAT. § 891.44
(1979); (2) presumption of intoxication based on percentage of alcohol in the blood,
id § 885.235; (3) presumption of legitimacy for child born in wedlock, id § 891.39;
and (4) the existence of a seal upon an executory instrument as presumptive evidence
of consideration, id § 891.27.
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evidentiary presumption on the issue of irreparable harm.
In virtually all injunction actions based on common-law tort
theories of this type, the moving party will argue that the
environment or someone's health stands to be irreparably
harmed in the absence of injunctive relief. It is reasonable to
apply the presumption of no irreparable harm where a license has been issued since the DNR has already made a
determination in the exercise of its substantial expertise in
these matters that no such harm will result to the environment or to public health. The licensed disposal facility
should not be required to relitigate this issue after surviving
the licensing procedures under the WMP.
C.

The Venue Proposal

The proposal which involves the least intrusion upon the
powers of the judiciary would require that all such injunctive actions be filed in Dane County. 24' This proposal, while
not limiting the availability of injunctive action, would serve
to insulate judges deciding such cases from the strong political pressures generated by local opposition to such disposal
sites. In addition, it would seem reasonable to require the
DNR to be a party to such actions in order to protect the
state's interest in an adequate supply of safe waste disposal
facilities. The legislative proposal which may accomplish
this desired effect is the following:
In all actions seeking temporary, preliminary or permanent injunctive relief against an owner or operator of a
solid or hazardous waste facility who has a license under
section 144.44 of the Wisconsin Statutes and has complied
with all terms and conditions contained in the license, the
party seeking such relief shall join the Department of Natural Resources as a party to such actions. The exclusive
venue for such actions shall be the Circuit Court for Dane
County. This section does not apply to actions seeking injunctive relief brought by the Department of Natural Resources or the Department of Justice.
This proposal, similar to the new negotiation-arbitration
procedure embodied in the WMP, serves to remove the decision making process from the place where the site is located
241. Madison, the capital of the State of Wisconsin, is located in Dane County.
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to a forum which is arguably less susceptible to local political pressure 242 while protecting the public's interest in a safe
environment.
VI.

CONCLUSION

The, negotiation-arbitration provisions in the WMP do
indeed represent an innovative and imaginative approach to
the issue of local opposition to waste disposal sites. However, the availability of injunctive relief at the local level
under the WMP may simply serve to switch the theater of
war from the council chambers to the court chambers. The
Wisconsin Legislature should give consideration to proposals which would defuse this final weapon for local opposition and thereby provide hazardous waste with the right to a
decent burial.

242. There are a number of instances where the Wisconsin Legislature decided to
make Dane County the proper venue for proceedings: (1) forfeiture actions relating to
railroad regulatory matters, Wis. STAT. § 195.07(3) (1979); (2) review of agency orders
where the petitioner is a nonresident, id § 227.16; and (3) actions by the trustee of the
Wisconsin Housing Finance Authority, id § 234.22.

